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Statement of claim

VID No. 430 of 2017
Federal Court of Australia
District Registry: Victoria
Division: General
NPA: Commercial and Corporations, Regulator and Consumer Protection

Australian Competition and Consumer Commission

Applicant
Murray Goulburn Co-operative Co Limited {ABN 23 004 277 089) and others

Respondents

Notes as to Terminology

Unless another period is specified, the matters pleaded in this document are confined to the
period from 1 May 2015 to 30 June 2016.
In this document, the following conventions are used:
(a)

the terms FY15, FY16, etc refer to the financial years that ended on 30 June 2015,
30 June 2016, etc;

(b)

Q1 , Q2, etc refer to the first and second quarters of the relevant financial year
(Q1FY16 being the three month period that ended on 30 September 2015);

(c)

H1 and H2 refer to the first and second half of the relevant financial year (H1 FY16
being the six month period that ended on 31 December 2015).

Parties

1.

The applicant (the ACCC) is and was a body corporate established by section 6A of the
Competition and Consumer Act 2010 (Cth) (CCA).

2.

The first respondent (MG):
(a)

is and was a company incorporated according to law;

Filed on behalf of:
Prepared by:
Law firm:
Tel:
Email:
Address for service:
22286336

The Applicant, Australian Competition and Consumer Commission
Katrina Close, AGS lawyer within the meaning of s 551 of the Judiciary Act 1903
Australian Government Solicitor
(03) 9242 1230
katrina.close@ags.gov.au
Level 34, 600 Bourke Street, Melbourne, VIC, 3000

2
(b)

is and was Australia's largest dairy foods company;

(c)

is and was carrying on business in:
i)

the acquisition of milk from dairy farmers (often referred to by MG as
'suppliers'), including dairy farmers in the dairy regions of Victoria, South
Australia and southern New South Wales (Southern Milk Region) (Farmers);

(d)

3.

ii)

the manufacture of dairy products; and

iii)

the supply of dairy products to customers in Australia and other countries;

at all relevant times organised its business into segments, which included:
i)

Dairy Foods International (DFI);

ii)

Dairy Foods Australia (DFA};

iii)

Ingredients;

iv}

Nutritionals.

The second respondent (Helou), from 3 October 2011 until 27 April2016:
(a)

was the Chief Executive Officer and Managing Director (MD) of MG;

(b)

was a member of MG's Board of Directors (Board);

(c)

was a member of MG's Executive Leadership Team (ELT);

(d)

as MD of MG, was responsible for the formulation and execution of MG's corporate
strategy, the management and operations of MG, and supervising the managers of
MG's business segments who reported (directly or indirectly) to him;

(e)

in relation to the matters pleaded herein, was acting within the scope of his actual or
apparent authority as MD of MG.

4.

The third respondent (Hingle), from January 2014 until27 April2016:
(a}

was the Chief Financial Officer (CFO) of MG;

(b)

was a member of MG's Executive Leadership Team (ELT);

(c)

as CFO, was responsible for overseeing MG's finance functions, including the
preparation of budgets and forecasts, treasury, taxation and group reporting;

(d)

in relation to the matters pleaded herein, was acting within the scope of his actual or
apparent authority as CFO of MG.
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5.

The Board delegated to Helou as MD, and, through him, to other senior executives
including Hingle as CFO, responsibility for the day-to-day management of MG's affairs
and implementation of the corporate objectives, strategy and policy initiatives, and the MD
and the broader management team were required to operate in accordance with Board
approved policies and delegations of authority.
Particulars

Annual Reports of MG for FY14 (p30), FY15 (p36), FY16 (p29).
6.

By at least September 2015 MG had established a Disclosure Committee, which:
(a)

managed compliance with market disclosure obligations;

(b)

had appointed disclosure officers for each of MG's key business units and functions,
who were responsible for ensuring all material information relevant to their
respective area was reported internally and, where necessary, the information was
referred to the Disclosure Committee for consideration from a continuous disclosure
perspective.
Particulars

See Annual Reports of MG for FY15 (p43) and FY16 (p 37).
7.

Helou as MD and CEO, and Hingle as CFO , were members of MG's Disclosure
Committee.
Particulars

Market Disclosure and Communications Policy adopted by the
Board on 23 June 2016, p 2. It is to be inferred that this was the
position since the establishment of the Disclosure Committee.

B.

Other key executives of MG included:
(a)

Daniel Egan (Egan), Head of Group Finance;

(b)

Albert Moncau (Moncau), Executive General Manager- Dairy Foods;

(c)

David Mallinson (Mallinson), Executive General Manager- Business Operations;

(d)

Robert Poole (Poole}, Executive General Manager- Supplier Relations;

(e)

Aditya Swarup (Swarup), Executive General Manager- Strategy;

(f)

Fiona Smith (Smith), Company Secretary and General Counsel;

(g)

Mal Beniston (Beniston}, General Manager- Ingredients and Nutritionals.
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MG's Farmgate Milk Price

9.

The farmgate milk price (FMP) is:
(a)

a price determined by MG;

(b)

a weighted average price for premium milk supplied to MG in the Southern Milk
Region over the financial year;

(c)

the price by reference to which MG pays Farmers for milk they supply to MG in the
course of a financial year.
Particulars

The term "premium" milk was defined in MG's Milk Quality
Standards in its Supplier Handbook for the Southern Milk Region
by reference to the volume of bacteria in, and the bulk milk cell
count of, the milk Farmers supply to MG.
10.

Before the start of a financial year MG announced:
(a)

the FMP that would apply at the beginning of that financial year (Opening Price);
and

(b)

its forecast of the FMP for the full financial year taking into account variations to the
Opening Price (Final FMP).

11.

MG's practice was to set the Opening Price at 90% to 96o/o of the forecast Final FMP, so
that it would increase (step-up) as the financial year progressed.
Particulars

Memorandum from Poole to Helou, Hingle and Smith, entitled
"Opening Milk Price Considerations for 2015/16" and dated 7 June
2015.
Memorandum from Poole to the Board entitled "Opening Milk Price
Considerations for 2015/16" and dated 15 June 2015.
Email from Poole to Helou dated 19 June 2015, entitled "Opening
price further considerations".
Email from Mallinson to Helou and Hingle dated 24 June 2015
describing four step-ups as "the norm".
12.

The Opening Price stepped up every year between FY95 and FY14, except FY09 being
the year of the Global Financial Crisis.
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Particulars
Schedule A lists MG's Opening Price and Final Price in each year from
FY95 to FY15.

MG's disclosure commitments
13.

MG stated publicly that it was committed to making timely and balanced disclosure of all
material matters and effective communication with its key stakeholders so as to give them
ready access to clear and timely information to assist them in making informed decisions.

Particulars
Statements to this effect are found in MG's Annual Report for FY12 (p
33), Annual Report for FY13 {p 33), Annual Report for FY14 {p 36),
Annual Report for FY15 (p 43) and Annual Report for FY16 {p 37).
14.

MG's key stakeholders included the Farmers.

Farmers and the FMP
15.

Farmers who supplied milk to MG:
(a)

included many Farmers who operated small to medium dairy farming businesses;

(b)

included Farmers for whom MG was the only available acquirer of milk due to their
location;

(c)

included Farmers whose contractual terms with MG required them to supply milk
only to MG;

(d)

included Farmers who faced practical impediments to switching acquirer midseason, including the need to find an acquirer with the capacity for further supply;

(e)

received payments from MG (calculated by reference to the FMP) for the milk they
supplied as their sole or primary source of income;

(f)

did not know at the start of the financial year what the Final FMP would be for the
milk they supplied in the course of that year, and bore the risk of that uncertainty;

(g)

were unable to forecast MG's Final FMP themselves, as the forecast depended on
matters about which they did not have information, including MG's costs, MG's
current and planned product mix, and demand and likely prices in a range of foreign
countries.
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16.

At all relevant times, by reason of their ongoing relationship with MG, and the matters
pleaded in paragraphs 9 to 12:
(a)

Farmers expected that MG would set the Opening Price for FY16 at a level that
would minimise the risk of the Final FMP falling below the Opening Price; and

(b)

until29 February 2016, Farmers expected that the Final FMP for FY16 would be
higher than the Opening Price as a result of step-ups.

17.

At all relevant times, each of MG, He lou and Hingle:
(a)

was aware of the matters set out in paragraph 15 and the Farmers' expectations
referred to in paragraph 16; and

(b)

considered that Farmers expected a relationship between the Opening Price and the
Final FMP, specifically that the Opening Price would be approximately $0.26 to
$0.40 per kilogram of milk solids (kg/ms) below the Final FMP.
Particulars

Memorandum from Poole to Helou, Hingle and Smith entitled
"Opening Milk Price Considerations for 2015/16" dated 7 June
2015.
Memorandum from Poole to the Board entitled "Opening Milk Price
Considerations for 2015/16" dated 15 June 2015.
18.

Farmers:
(a)

relied, alternatively were likely to have relied, on MG's representations concerning
the Opening Price and forecast Final FMP when:
i)

setting their budgets for FY16; and

ii)

making business decisions during FY16 such as whether to increase or
decrease herd size, the quality and volume of feed to acquire and when to
maximise milk production;

(b)

were exposed, alternatively were likely to have been exposed, to the risk of financial
harm if MG:
i)

made representations concerning the Opening Price and Final FMP that did
not have a genuine and reasonable basis;

ii)

set the Opening Price at a level that failed to minimise the risk of the Final
FMP falling below the Opening Price;
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iii)

did not notify Farmers if circumstances arose that would be likely to materially
alter MG's forecast Final FMP.

19.

At all relevant times, each of MG, Helou and Hingle was aware of the matters referred to
in paragraph 18.

Particulars
Their awareness is to be inferred from:
i.

the knowledge which Helou and Hingle gained in their respective
roles;

ii.

the matters pleaded in paragraph 13;

iii.

MG's FY15 Annual Report, in which Helou stated: "[i]n the face of
these challenges, MG consistently monitored the situation and
updated supplier/shareholders monthly regarding the opening
weighted average available milk price of $6.00 per kgms and the full
year forecast. We did this to ensure suppliers were always up to
date and could continue to plan for the season" (p 6);

iv.

the nature and purpose of MG's communications to Farmers
concerning the Opening Price and forecast Final FMP; and

v.

the provision by MG of an "income estimation" service to Farmers,
which involved estimating Farmers' monthly cash flow based on,
among other things, MG's Opening Price.

Revised Income Forecasts
20.

MG prepared, typically each month, an internal document known as a Revised Income
Forecast (RIF), which forecast its Final FMP and profit for the financial year based on
actual sales for the year to date and forecast sales for the balance of the financial year.

21.

MG's RIFs identified:
(a)

a range of potential Final FMPs in the form of either:
i)

a "low case", a "mid case" and a "high case", where the mid case represented
MG's opinion as to the most likely Final FMP; or

ii)

a forecast Final FMP with potential "upside" and "downside", where the
forecast Final FMP represented MG's opinion as to the most likely Final FMP;
or

(b)

a single forecast Final FMP, which represented MG's opinion as to the most likely
Final FMP.
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MG's practice of preparing RIFs, typically on a monthly basis, directed the attention of

22.

MG's EL T and/or executive team to the appropriateness of MG's forecast Final FMP and
whether it ought be amended so as to give Farmers an opportunity to adjust their budgets
and business decisions accordingly.

Budget and forecast Final FMP for FY16
23.

During May 2015 MG proceeded with an initial public offering (IPO) of units in the MG Unit
Trust.

24.

MG finalised its budget for FY16 (FY16 Budget) by 1 May 2015, prior to the IPO, which
was earlier than its usual timing for announcing its forecast Final FMP.

Particulars
Email from Chris Joyce to Helou, Hingle and others dated
23 December 2014.
Memorandum from Poole to Helou, Hingle and Smith entitled
"Opening Milk Price Considerations for 2015/16" dated 7 June
2015.
25.

On 1 May 2015 MG:
(a)

issued a Prospectus for a Supplier Share Offer for the IPO;

(b)

sent a letter to Farmers, signed by Helou; and

(c)

announced in the Prospectus and the letter to Farmers that it forecast a Final FMP
for FY16 of $6.05 kg/ms.

Particulars
Prospectus for Supplier Share Offer.
Letter from MG to Farmers, signed by Helou, dated 1 May 2015.
26.

MG's forecast Final FMP each year was based on its budget, and for FY16 was based on
the FY16 Budget.

Particulars
Document entitled "Murray Goulburn & Subsidiaries 2016 Budget
Guidelines & Parameters version 1.0".
27.

The FY16 Budget provided that 37o/o of MG's revenue and 23% of its gross profit would be
earned from the sale of dairy commodities.
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Particulars
Dairy commodities included whole milk powder (WMP), skim milk
powder (SMP), butter and cheddar cheese.
28.

The FY16 Budget assumed that the price at which MG sold dairy commodities would:
(a)

increase between 1 May 2015 and the beginning of FY16; and

(b)

continue increasing throughout FY16.

Particu Iars
The prices for WMP, SMP, butter and cheddar that MG was
achieving as at 1 May 2015 are set out in Schedule B.
The prices that MG's FY16 Budget provided that it would achieve
for WMP, SMP, butter and cheddar as at 1 July 2015 and
throughout FY16 are set out in Schedule C.
29.

Further, concerns were expressed by members of the ELT and/or executive team that the
FY16 Budget was "already very aggressive".

Particulars
In an email from Swarup to Hingle dated 1 May 2015, Swarup
described the FY16 Budget for the DFI segment as 'already very
aggressive'.
Further particulars may be provided following discovery.

Awareness of commodity prices
30.

At all relevant times each of MG, Helou and Hingle was aware of, and monitored,
commodity prices.

Particulars
Spot prices for WMP, SMP, butter and cheddar published by
Global Dairy Trade (GOT), Dairy Australia and AgriHQ are set out
in Schedule D.
MG received and/or was aware of periodic reports on the market
outlook in the agribusiness sector and/or in relation to commodity
prices in the dairy industry that were published from time to time by
inter alia Rabobank Australia's Food Agribusiness & Research
Advisory division (Rabobank), Dairy Australia, Macquarie Bank
and AgriHQ.
Helou received the weekly reports from AgriHQ from 21 Oct 2015
onwards.
Helou told fellow Board members, in an email dated 7 August
2015, that 'we are constantly monitoring the commodity markets'.
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In MG's FY15 Annual Report, Helou stated: "[i]n the face of these
challenges, MG consistently monitored the situation and updated
supplier/shareholders monthly regarding the opening weighted
average available milk price of $6.00 per kgms and the full year
forecast. We did this to ensure suppliers were always up to date
and could continue to plan for the season" (p 6).
Hingle received "Weekly Trading Briefing Notes" that identified
inter alia current spot and futures prices for dairy commodities.
Hingle attended Weekly Trading meetings which set MG's trading
prices for the next 1 -2 week period.
The knowledge of each of Helou and Hingle is further to be
inferred from their respective positions and responsibilities.
31.

At all relevant times, the forecasts of Rabobank concerning future commodity prices were
respected by MG and referred to for the purpose of preparing monthly RIFs.

The period from 1 May 2015 to 24 June 2015

32.

In the period from 1 May 2015 to 24 June 2015:
(a)

spot prices for dairy commodities declined;

(b)

the prices at which MG was prepared to sell dairy commodities declined;

(c)

industry analysts lowered their forecast commodity prices for FY16; and

(d)

members of MG's executive team expressed concern that MG would achieve
substantially lower prices for commodities in FY16 than the FY16 Budget provided
that it would achieve.
Particulars

Spot prices for WMP, SMP, butter and cheddar published by
Global Dairy Trade (GOT), Dairy Australia and AgriHQ are set out
in Schedule D.
MG's "base prices" for dairy commodities (being the minimum
price at which MG was prepared to sell dairy commodities) as at
1 May 2015 and 24 June 2015 are set out in Schedule B.
Forecasts that Rabobank issued in March 2015 and on 17 June
2015 are set out in Schedule E.
A forecast by Beniston is set out in Schedule F and was attached
to an email from Egan to Vito Barone, Commercial Analyst
(Barone), dated 11 June 2015.
Further particulars may be provided following discovery.
33.

Notwithstanding the matters referred to in paragraphs 26 to 32, MG did not:
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(a)

alter the FY16 Budget; or

(b)

reduce the forecast Final FMP of $6.05 kg/ms for FY16.
Particulars

Email from Carl Ceddia to Moncau dated 28 May 2015 referred to
a RIF 12+0 exercise and stated "I want to make it clear that the
budget has been submitted and will not be changed".
34.

In the period from 1 May 2015 to 24 June 2015, each of MG, Helou and Hingle was aware
of the matters pleaded in paragraphs 26 to 33.
Particulars

Helou's and Hingle's awareness of the matters pleaded in
paragraphs 26 to 29, 31 and 33 is to be inferred from their
(respective) roles and responsibilities as MD and CFO of MG, as
described in paragraphs 3 to 7.
Helou's and Hingle's awareness of the matters pleaded in
paragraph 32 is to be inferred from the regular reports that they
received regarding commodity prices and from their {respective)
roles and responsibilities as MD and CFO of MG, as described in
paragraphs 3 to 7.
Helou's and Hingle's awareness is to be attributed to MG.

Opening Price for FY16

35.

On 24 June 2015, at a meeting of the Board attended by Helou and Hingle:
(a)

Helou and Hingle recommended that the Board set an Opening Price of $5.60 kg/ms
on the basis that this would be in line with Farmers' expectation of an Opening Price
around $0.40 kg/ms below the forecast Final FMP of $6.05 kg/ms; and

(b)

the Board set an Opening Price of $5.60 kg/ms.
Particulars

The recommendation was made orally and in writing.
To the extent that it was in writing it was contained in:
i.

a memorandum entitled "Opening Price Considerations"; and

ii.

a memorandum entitled "Opening Milk Price Considerations
for 2015/16".

Announcement of the Opening Price and Confirmation of the forecast Final FMP

36.

On 24 June 2015 MG:
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(a)

sent a 'Circular' to Farmers that was signed by Helou; and

(b)

published a 'News release',

by which it announced that it had fixed the Opening Price for FY16 at $5.60 kg/ms, and
confirmed that it forecast a Final FMP for FY16 of $6.05 kg/ms.
Particulars
"Circular" dated 24 June 2015.
News release dated 24 June 2015.
37.

Helou and Hingle participated in the preparation of and/or approved the Circular and the
News Release.
Particulars
A draft of the News Release, containing Hingle's comments, was
sent by Hingle to Helou on 17 June 2015.
On 19 June 2015 Poole sent Helou an email with thoughts on the
Opening Price for FY16, and stating that he preferred to open at
$5.65.
On 24 June 2015 Hingle sent to Smith Opening Price
recommendations, to be recommended to the Board. It stated:
"Management recommends an opening price for FY16 of
$5.60/kg MS. This represents 92.6o/o of the available FY
budget price of $6.05/kg MS. This is in line with historical
[sic] and allows for 3.4 [sic] step ups to achieve budget,
whilst also allowing adequate headroom."
This document was forwarded by Smith to Helou on 24 June 2015,
under cover of an email which stated that she would send the
media release and opening circulars shortly.
Hingle was present at the Board meeting on 24 June 2015 which
approved the Circular and news release.
Helou signed the Circular dated 24 June 2015 and (together with
other directors of MG) approved the Circular and News Release at
a meeting of the Board meeting on 24 June 2015.
Further, Helou's and Hingle's participation in the preparation
and/or approval of the Circular and News Release is to be inferred
from the matters pleaded in paragraph 35(a) and their respective
roles as MD and CFO of MG.
Further particulars may be provided following discovery.
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Opening Price Representations
38.

On 24 June 2015 MG represented to Farmers that:
(a)

it had fixed the Opening Price for FY16 at a level that minimised the risk of the Final
FMP for FY16 falling below the Opening Price and facilitated step-ups from the
Opening Price;

(b)

it had a genuine and reasonable basis for making the representation referred to in
paragraph 38(a);

(the Opening Price representations).
Particulars
The representation pleaded in paragraph 38(a) was partly express
and partly implied. To the extent it was express it was contained in
the Circular and the News Release. To the extent it was implied, it
was implied from the matters pleaded in paragraphs 10 to 12 and
36.
The representation pleaded in paragraph 38(b) was implied from
the nature and purpose of the representation pleaded in paragraph
38(a).
39.

From 24 June 2015 to 27 April 2016:
(a)

MG did not withdraw, qualify or correct the Opening Price representations to
Farmers;

(b)

MG reinforced the Opening Price representations by:
i)

making monthly payments to Farmers in accordance with the Opening Price;

ii)

making further statements confirming its forecasts; and
Particulars
The further statements are pleaded at paragraphs 76, 78, 88, 89
and 108 below.

(c)
40.

the Opening Price representations to Farmers continued.

The Opening Price representations were:
(a)

conduct in trade or commerce;

(b)

representations with respect to the price of goods, made in connection with the
supply or possible supply of goods or in connection with the promotion by any
means of the supply or use of goods, within the meaning of section 29(1 )(i) of the
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Australian Consumer Law (ACL), being Schedule 2 to the Competition and
Consumer Act 2010 (Cth) (with the relevant goods being milk).

Contraventions arising from the Opening Price Representations

41.

The Opening Price representations were:
(a)

misleading or deceptive, or likely to mislead or deceive; and

(b)

false or misleading;

by reason of the matters pleaded in paragraphs 26 to 29, 32, 33 and 35.
42.

By making the Opening Price representations MG contravened section 18 and/or section
29(1 ){i) of the ACL.

43.

As at 24 June 2015, each of Helou and Hingle was aware:
(a)

of the circumstances that made the Opening Price representations false, misleading
or deceptive, and/or likely to mislead or deceive; and

(b)

further or alternatively, that the Opening Price representations were false,
misleading or deceptive, and/or likely to mislead or deceive.
Particulars

See paragraphs 34 and 37.
44.

By reason of the matters pleaded in paragraphs 34, 35(a), 36, 37 and 43, each of He lou
and Hingle was directly or indirectly knowingly concerned in or party to, and thereby
involved (within the definition in s 2 of the ACL) in, MG's contraventions referred to in
paragraph 42.

June 2015 Final FMP Representations

45.

On 24 June 2015 MG represented to Farmers that
(a)

it forecast a Final FMP of $6.05 kg/ms as the most likely outcome for FY16;

(b)

although the forecast Final FMP of $6.05 kg/ms was subject to changes in external
factors such as global dairy commodity prices, it reflected MG's up to date opinion
about those external factors;

(c)

there were no material risk factors to achieving a Final FMP of $6.05 kg/ms known
to MG other than the disclosed risk factors; and
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(d)

it had a genuine and reasonable basis for making the representations referred to in
paragraphs 45(a) to (c);
(June 2015 Final FMP representations).
Particulars

The representations referred to in paragraphs 45(a) to (c) were
partly express and partly implied.
To the extent that they were express they were in writing in the
Circular and News Release referred to in the particulars to
paragraph 36.
To the extent that they were implied, the implication arose from the
statements in the Circular and News Release that are set out in
Schedule G.
The representation referred to in paragraph 45( d) was implied from
the nature and purpose of the representations referred to
paragraphs 45(a) to 45(c).
46.

From 24 June 2015 to 29 February 2016:
(a)

MG did not withdraw, qualify or correct the June 2015 Final FMP representations;

(b)

MG reinforced the June 2015 Final FMP representations by making further
statements; and
Particulars

The further statements are pleaded at paragraphs 76, 78, 88, 89
and 108 below.
(c)
47.

the June 2015 Final FMP representations continued.

The June 2015 Final FMP representations were:
(a)

conduct in trade or commerce; and

(b)

representations with respect to the price of goods, made in connection with the
supply or possible supply of goods or in connection with the promotion by any
means of the supply or use of goods, within the meaning of section 29(1 )(i) of the
ACL (with the relevant goods being milk).

48.

Further, the June 2015 Final FMP representations referred to in paragraphs 45(a) and (b)
were representations with respect to future matters, and the ACCC relies on section 4 of
the ACL.

49.

As at 24 June 2015:
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(a)

MG did not have reasonable grounds for making the June 2015 Final FMP
representations to Farmers pleaded in paragraphs 45(a) and (b);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for making the June 2015
Final FMP representations to Farmers pleaded in paragraphs 45(a) to (c),

by reason of the matters pleaded in paragraphs 26 to 33.

Contraventions arising from the June 2015 Final FMP Representations
50.

By reason of the matters pleaded in paragraph 49, the June 2015 Final FMP
representations were:

51.

(a)

misleading or deceptive, or likely to mislead or deceive; and

(b)

false or misleading.

By making the June 2015 Final FMP representations to Farmers, MG contravened section
18 and/or section 29( 1)(i) of the ACL.

52.

As at 24 June 2015, each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for making the June 2015 Final FMP
representations to Farmers pleaded in paragraphs 45(a) and (b);

(b)

of the circumstances that made the June 2015 Final FMP representations to
Farmers false, misleading, deceptive and/or likely to mislead or deceive;

(c)

further or alternatively, that the June 2015 Final FMP representations to Farmers
were false, misleading, deceptive and/or likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 34 and 37.
53.

By reason of the matters pleaded in paragraphs 34, 37 and 52, each of Helou and Hingle
was directly or indirectly knowingly concerned in or party to, and thereby involved (within
the definition in s 2 of the ACL) in, MG's contraventions referred to in paragraph 51.

July 2015
54.

In July 2015:
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(a)

spot prices for dairy commodities continued to decline; and

(b)

the prices at which MG was prepared to sell dairy commodities continued to decline.

Particulars
Spot prices for WMP, SMP, butter and cheddar published by
Global Dairy Trade, Dairy Australia and AgriHQ in respect of July
2015 are set out in Schedule D.
MG's base prices for dairy commodities in July 2015 are set out in
Schedule B.
55.

As at July 2015 MG, each of Helou and Hingle was aware of the matters pleaded in
paragraph 54.

Particu Iars
The ACCC refers to the particulars to paragraph 30.
56.

By 21 July 2015 MG's Ingredients business segment, which was responsible for selling
MG's dairy commodities, had prepared an updated forecast of the price at which MG
would be able to sell dairy commodities in FY16, which:
(a)

forecast that MG would achieve substantially lower prices for dairy commodities in
each quarter of FY16 than the FY16 Budget provided that it would achieve;

(b)

forecast that, by reason of the decline in the commodity price outlook for FY16, the
Ingredients business segment would earn $207.44 million less gross profit than the
FY16 Budget provided that it would earn.

Particulars
Email from Barone to Egan and another dated 21 July 2015. The
forecast referred to in paragraph 56(a) is set out in Schedule H.
57.

By 28 July 2015 Helou had identified a 'gap' between the forecast and the FY16 Budget,
and referred to 'plans to close the gap versus budget'.

Particulars
Email from Hingle to Bryan Napper and Russell Abotomey dated
28 July 2015.
58.

By 29 July 2015 MG had prepared a RIF that:
(a)

incorporated the forecast referred to in paragraph 56( a);

(b)

had a low case Final FMP of $5.06 kg/ms, a mid case Final FMP of $5.23 kg/ms and
a high case Final FMP of $5.33 kg/ms;
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(c)

indicated that if certain "opportunities" were achieved, the low case Final FMP would
increase to $5.39 kg/ms, the mid case Final FMP would increase to $5.57 kg/ms
and the high case Final FMP would increase to $5.66 kg/ms,

(July 2015 RIF).
Particulars
Email from Barone to Egan and another dated 21 July 2015.
Email from Hingle to Helou and Mallinson, dated 29 July 2015
attaching the July 2015 RIF.
59.

As at 29 July 2015, each of Helou and Hingle was aware of the July 2015 RIF.

Particulars
Email from Hingle to Helou and Mallinson dated 29 July 2015
attaching the July 2015 RIF.
60.

As at 31 July 2015:
(a)

MG did not have reasonable grounds for the June 2015 Final FMP representations
to Farmers pleaded in paragraphs 45(a) and (b);

(b)

the forecast Final FMP of 6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations to Farmers pleaded in paragraphs 45(a) to (c),

by reason of the matters pleaded in paragraphs 26 to 33, 49, 54, 56, 57 and 58.
61.

As at 31 July 2015 the June 2015 Final FMP representations continued to be false,
misleading, deceptive and/or likely to mislead or deceive by reason of the matters pleaded
in paragraph 60.

62.

As at 31 July 2015, each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b);

(b)

of the circumstances that made the June 2015 Final FMP representations false,
misleading, deceptive and/or likely to mislead or deceive; and
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(c)

further or alternatively, that the June 2015 Final FMP representations were false,
misleading, deceptive and/or likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 34, 37, 52, 55, 57 and 59.

August 2015
63.

By 5 August 2015 dairy commodity prices at GOT auctions had declined for the tenth
consecutive auction and reached a record low.

Particulars
Email from Mallinson to Helou, Hingle and others dated 5 August
2015.
64.

As at 5 August 2015, each of MG, Helou and Hingle was aware of the matters referred to
in paragraph 63.

Particulars
The ACCC refers to the particulars to paragraph 63.
65.

On 7 August 2015 Duncan Morris, a director of MG, asked whether MG should be looking
at a new RIF given the current trading conditions.

Particulars
Email chain dated 7 August 2015.
66.

By about 7 August 2015 MG had developed sales targets for various products to mitigate
the effect of the decline in the commodity prices on its Final FMP and profit for FY16

(Stretch Targets) which included selling:
(a)

27°/o more ultra-high temperature processed (UHT} milk than MG had budgeted
selling in its FY16 Budget (ie 340,000 MT instead of 266,590 MT};

(b)

49°/o more 1kg milk powder packets (sachets) than MG had budgeted selling in its
FY16 Budget (ie 40,000 MT instead of 26,777 MT) (first sachet target);

(c)

55o/o more grown up milk powder (GUMP) than MG had budgeted selling in its FY16
Budget (ie 44,186 MT instead of 28,554 MT); and

(d)

4°/o more fresh milk than MG had budgeted selling in its FY16 Budget (ie 325,000
MT instead of 313,944 MT).
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Particulars

Presentation entitled "Stretch Target" attached to an email from
Moncau dated 7 August 2015.
Email from lan Raines to Hingle dated 11 August 2015 attaching a
summary of the Stretch Targets.
Presentation entitled "Close the Gap" attached to an email from
Suzanne Douglas (MG's general manager marketing, innovation
and special projects), dated 20 August 2015.
Further particulars may be provided following discovery.
67.

Each of Helou and Hingle was involved in creating or approving the Stretch Targets.
Particulars

On 6 August 2015 Helou sent an email to Hingle showing a sell
plan, to produce sachets to capacity and ~ell them so as to ride out
the price cycle for commodity ingredients during 2HFY16.
On 7 September 2015 Hingle sent an email to Troy Heenan asking
for an update on the 'Close the gap' initiatives.
Further particulars may be provided following discovery.
68.

As at about 11 August 2015, each of Helou and Hingle was aware of the matters pleaded
in paragraph 66.
Particulars

The Demand Executive Summary - July Report Month of July
2015, stated: Upcoming Priorities: 1. Support GAP closing
initiatives (and new Stretch Target) to address ....
Email from lan Raines to Hingle dated 11 August 2015 attaching a
summary of the Stretch Targets.
Email to Helou dated 12 August 2015 attaching 'FY16 Close the
gap initiatives - 1st draft'.
Helou's awareness is to be inferred from his role and
responsibilities as MD of MG, as described in paragraph 3.
Hingle's awareness is to be inferred from his role and
responsibilities as CFO of MG, as described in paragraph 4.
69.

On or about 18 August 2015 Rabobank forecast that:
(a)

commodity prices were unlikely to materially improve for at least six months;

(b)

until then, any increase in commodity prices was likely to be temporary; and

(c)

there would not be a material improvement in commodity prices before mid-2016.
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Particulars
Rabobank's Industry Note #503.
70.

On or about 18 August 2015, each of MG, Helou and Hingle was aware of the matters
pleaded in paragraph 69.

Particulars
Email from Delphine Cassidy to Helou and others dated 18 August
2015 attaching a copy of the Rabobank forecast.
Email from Paul DeBolfo to Hingie and others dated 18 August
2015 attaching a copy of the Rabobank forecast.
Further particulars may be provided following discovery.
71.

On or about 28 August 2015 MG prepared a RIF that:
(a)

provided for key optimisation initiatives which were based on the Stretch Targets;

(b)

assumed that MG would achieve the Stretch Targets;

(c)

had a low case Final FMP of $5.52 kg/ms, a mid case Final FMP of $5.74 kg/ms and
a high case Final FMP of $6.05 kg/ms

(August 2015 RIF).
Particulars
August 2015 RIF.
72.

Helou and Hingle approved the August 2015 RIF.

Particulars
Hingle and Helou were members of the ELT, which discussed and
approved the RIFs before they were presented to the Board.
73.

On 28 August 2015:
(a)

Helou and Hingle attended a Board meeting; and

(b)

Hingle presented the August 2015 RIF to the Board.

Particulars
Minutes of Board meeting on 27 and 28 August 2015.
74.

The August 2015 RIF was based on assumptions for which MG did not have reasonable
grounds.
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Particulars
The August 2015 RIF was based on:
i.

assumptions regarding the commodity prices that MG would
achieve in FY16, which did not have reasonable grounds by
reason of the matters pleaded in paragraphs 63 and 69 and
the prevailing spot prices set out in Schedule D;

ii.

an assumption that MG would achieve the Stretch Targets,
which did not have reasonable grounds because the Stretch
Targets were speculative sales targets not forecasts of what
MG expected to achieve.

On 26 August 2015 Egan sent an email to Hingle attaching a draft
of the August 2015 RIF, stating inter alia:
"These forecasts I prices do not look like they are based
on reality - rather purely a goal to seek to achieve a
certain outcome. I struggle with how we are currently doing
this process and what the purpose is when it is just goal
seeking a desired outcome. Not putting realistic forecasts
to the business I board, including high opportunity targets
does not serve any purpose in actually getting a realistic
picture on the true prospects currently around milk price.
Here we have hidden the impact on price in the base result
which I believe is the incorrect approach unless we truly
believe we will achieve these prices - by your own
admission nobody knows where prices will go, so we
should show this separately in my opinion."
Further particulars may be provided following discovery.
75.

As at 28 August 2015, each of MG, Helou and Hingle was aware of the matters pleaded in
paragraph 74.

Particulars
Their awareness is to be inferred from the matters pleaded in
paragraphs 30, 34, 55, 56, 57, 59, 62, 64, 67 and 68.

August 2015 Final FMP Representations
76.

On 31 August 2015:
(a)

MG announced its financial results for FY15, and published the announcement and
a results presentation with the ASX;

(b)

Helou participated in a telephone call with analysts, that was transcribed, and the
transcript was published with the ASX.
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77.

Helou and Hingle participated in the preparation of and/or approved the announcement
and results presentation.
Particulars

On 19 August 2015 Nicole Devlin (MG's manager communication
projects) sent the draft ASX announcement to inter alia Hingle.
On 19 August 2015 Egan inserted into the draft ASX
announcement numbers and tables and forwarded this to inter alia
Hingle.
On 28 August 2015 Hingle and Helou attended a Board meeting at
which the draft announcement was considered.
On 29 August Nicholas Denby of Macquarie Capital provided
amendments to the draft announcement and results presentation
to inter alia Helou and Hingle.
On 29 August 2015 Smith provided final versions of the
announcement and results presentation to inter alia Helou and
Hingle, and referred to a 'rehearsal' on 30 August 2015 at which
the documents were to be finalised.
On 30 August 2015 Nicole Devlin sent an email to inter alia Helou
and Hingle referring to their discussion earlier that day about the
FMP forecast wording.
On 30 August 2015 Smith emailed a further draft of the
announcement to directors (including Helou), copied to Hingle, for
comment.
On 30 August 2015 Smith emailed a final version of the
announcement to, inter alia, Hingle and Helou.
On 31 August 2015 Smith emailed the ELT, including Hingle and
Helou, ali embargoed final version of the announcement and
results presentation, ahead of the release.
78.

On 31 August 2015, MG represented to Farmers that:
(a)

MG maintained a forecast Final FMP of $6.05 kg/ms as the most likely outcome for
FY16;

(b)

although the forecast Final FMP was subject to certain assumptions including a
material strengthening of commodity prices during the balance of FY16, MG
expected dairy commodity prices to materially strengthen during the balance of
FY16 to the level required to achieve a Final FMP of $6.05 kg/ms;

(c)

if the assumptions underpinning the forecast Final FMP of $6.05 kg/ms did not
materialise, MG expected a Final FMP in the range of $5.60 to $5.90 kg/ms;

(d)

there were no material risk factors to achieving a Final FMP of $6.05 kg/ms known
to it other than the disclosed risk factors;
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(e)

MG had a genuine and reasonable basis for making the representations referred to
in paragraphs 78(a) to (d);

(August 2015 Final FMP representations).
Particulars

The representations were partly express and partly implied.
To,the extent that they were express they were made:
i.

orally by Helou in the telephone call with analysts on 31
August 2015;

ii.

in writing in the announcement and presentation that MG
provided to the ASX.

To the extent that they were implied, the implication arose from
those parts of Helou's oral statements and the announcement and
presentation provided to the ASX that are set out in Schedule I.
79.

From 31 August 2015 to 29 February 2016:
(a)

MG did not withdraw, qualify or correct the August 2015 Final FMP representations;

(b)

MG reinforced the August 2015 Final FMP representations by making further
statements; and
Particulars

The further statements are pleaded at paragraphs 88, 89 and 108
below.
(c)
80.

the August 2015 Final FMP representations continued.

The August 2015 Final FMP representations were:
(a)

conduct in trade or commerce; and

(b)

representations with respect to the price of goods, made in connection with the
supply or possible supply of goods or in connection with the promotion by any
means of the supply or use of goods, within the meaning of section 29(1 )(i) of the
ACL (with the relevant goods being milk).

81.

Further, the August 2015 Final FMP representations referred to in paragraphs 78(a) to (c)
were representations with respect to future matters, and the ACCC relies on section 4 of
the ACL.

82.

As at 31 August 2015:
(a)

MG did not have reasonable grounds for making the August 2015 Final FMP
representations to Farmers pleaded in paragraphs 78(a) to (c);
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(b)

there were in fact material risk factors known to MG other than those it disclosed to
the Farmers; and

(c)

MG did not in fact have a genuine and reasonable basis for making the August 2015
Final FMP representations to Farmers referred to in paragraphs 78(a) to (d);

by reason that the August 2015 RIF identified $5.74 kg/ms (and not $6.05 kg/ms) as the
most likely Final FMP, further or alternatively by reason of the matters alleged in
paragraphs 60 and 74.

Contraventions arising from the August 2015 Final FMP Representations
83.

By reason of the matters pleaded in paragraph 82, the August 2015 Final FMP
representations were:

84.

(a)

misleading or deceptive, or likely to mislead or deceive; and

(b)

false or misleading.

By making the August 2015 Final FMP representations to Farmers, MG contravened
section 18 and/or section 29( 1)(i) of the ACL.

85.

As at 31 August 2015, each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for making the August 2015 Final FMP
representations pleaded in paragraphs 78(a) to (c);

(b)

of the circumstances that made the August 2015 Final FMP representations false,
misleading, deceptive and/or likely to mislead or deceive; and

(c)

further or alternatively, that the August 2015 Final FMP representations were false,
misleading, deceptive and/or likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 62 64, 65, 67, 68, 70 to 73 and 75.
86.

By reason of the matters pleaded in paragraphs 72, 73, 77 and 85, and paragraph (i) of
the particulars to paragraph 78, Helou was directly or indirectly knowingly concerned in or
party to, and thereby involved (within the definition in s 2 of the ACL) in, MG's
contraventions referred to in paragraph 84.

87.

By reason of the matters pleaded in paragraphs 67, 72, 73, 77 and 85, Hingle was directly
or indirectly knowingly concerned in or party to, and thereby involved (within the definition
in s 2 of the ACL) in, MG's contraventions referred to in paragraph 84.
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Repetition of August 2015 Final FMP representations

88.

MG repeated the August 2015 Final FMP representations at presentations it gave
concerning its FY15 results and MG's outlook for FY16 at meetings of Farmers, including:
(a)

in Cobram on about 7 September 2015;

(b)

in Rochester on about 7 September 2015;

(c)

in Camperdown on about 8 September 2015;

(d)

in Heywood on about 8 September 2015;

(e)

in Maffra on about 9 September 2015;

(f)

in Leongatha on about 9 September 2015;

(g)

in Adelaide on about 14 September 2015;

(h)

in Deloraine on about 15 September 2015;

(i)

in Warragul on about 28 September 2015;

U)

in Timboon on about 3 October 2015;

(k)

the supplier relations conference in Orbost in October 2015;

(I)

the supplier relations conference in December 2015.
Particulars

The representations were partly express and partly to be implied.
To the extent that they were express, they were made:
i.

orally by the persons that spoke during the presentations who
are listed in Schedule J; and

ii.

in writing in a presentation that was shown to Farmers during
the meetings.

To the extent that they were implied, the implication arose out of
the statements in the presentation to Farmers that are set out in
Schedule J.
89.

MG also repeated the August 2015 Final FMP representations on 7 December 2015 in
response to queries from media, including a request from Simone Smith, Dairy Writer,
Weekly Times, which response was approved by inter alia Hingle and He lou.

September 2015

90.

By 1 October 2015 MG prepared a RIF which inter alia:
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(a)

provided for additional initiatives (which were 'still being developed') to 'close the
gap';

(b)

had a low case Final FMP of $5.51 kg/ms, a mid case Final FMP of $5.67 kg/ms and
a high case Final FMP of $6.05 kg/ms,

(September 2015 RIF).

Particulars
September 2015 RIF.
91.

Helou and Hingle approved the September 2015 RIF.

Particulars
Hingle and Helou were members of the EL T, which discussed and
approved the RIFs before they were presented to the Board.
The September 2015 RIF was sent by Hingle to other executives
of MG on 1 October 2015.
92.

At a Board Meeting on 1 October 2015 attended by Heiou and Hingle, Hingle presented
the September 2015 RIF to the Board.

Partlculars
Minutes of meeting of the Board on 1 October 2015.
·93.

The September 2015 Rl F was based on assumptions for which MG did not have
reasonable grounds.

Particulars
The September RIF was based on assumptions regarding the
commodity prices that MG would achieve in FY16, which did not
have reasonable grounds by reason of the matters pleaded in
paragraph 68.
On 18 September 2015 a Stretch Target Update was provided by
Detlef Becker (MG's Group Demand Manager), showing, for
various products, the FY16 Budget figure, the Stretch Target
figure, the Actual + Forecast figure, and the Variance to Stretch
figure. In relation to sachet powders, the Stretch Target was
40,000 MT (first sachet target), but the Actual + Forecast was
36,780, and the Variance was 3,220; it included a comment that
MG was 'capacity constrained to 36,000 MT'.
A similar Stretch Target Update was provided by Detlef Becker on
25 September 2015.
On 25 September 2015 Troy Heenan sent an email to inter alia
Hingle entitled 'RIF initiatives tracker' which showed that there was
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a total $10.4 million negative variance between the actual results
and the initiatives which were included in the August 2015 RIF
based on the Stretch Targets. The email stated inter alia that the
Fresh Milk and UHT initiatives value ·both appear to have been
over stated in the original position.
The August Board Report which was circulated in advance of the
Board Meeting on 1 October 2015 included inter alia tables for the
DFI segment which showed the variances experienced in August
2015 between the actual results (volume, sales revenue and gross
profit) and the FY16 Budget, and a discussion of the adverse
results. The August Board Report was sent to Helou on 21
September 2015.
Further particulars may be provided following discovery.
94 .

As at 1 October 2015, each of MG, Hingle and Helou was aware of the matters referred to
in paragraph 93.
Particulars
Their awareness is to be inferred from the matters pleaded in
paragraphs 30, 34, 55, 56, 57, 59, 62, 64, 67, 68, 91, 92 and the
particulars to paragraph 93.

95.

As at 1 October 2015:
(a)

MG did not have reasonable grounds for making the ongoing June 2015 Final FMP
representations referred to in paragraphs 45(a) and (b), or the August 2015 Final
FMP representations referred to in paragraphs 78(a) to (c);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations pleaded in paragraphs 45(a) to (c) or the August 2015 Final
FMP representations pleaded in paragraphs 78(a) to (d);

by reason that the September 2015 RIF identified $5.67 kg/ms (and not $6.05 kg/ms) as
the most likely Final FMP, further or alternatively by reason of the matters alleged in
paragraph 93.
96.

As at 1 October 2015 the June 2015 Final FMP representations and the August 2015
Final FMP representations continued to be false, misleading, deceptive and/or likely to
mislead or deceive by reason of the matters pleaded in paragraph 95.
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97.

As at 1 October 2015 each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b), or the August 2015 Final FMP
representations referred to in paragraphs 78(a) to (c);

(b)

of the circumstances that made the June 2015 Final FMP representations and the
August 2015 Final FMP representations false, misleading, deceptive and/or likely to
mislead or deceive; and

(c)

further or alternatively, that the June 2015 Final FMP representations and the
August 2015 Final FMP representations were false, misleading, deceptive and/or
likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 85, 91, 92 and 94.

October 2015
98.

In October 2015 industry analysts lowered their forecast commodity prices for the
remainder of FY16.

Particulars
Rabobank Dairy Quarterly- October 2015.
The revised forecast is set out in Schedule E.
Further particulars may be provided following discovery.
99.

As at 5 October 2015, each of Helou and Hingle was aware of the matters pleaded in
paragraph 98.

Particulars
Email from Beniston to Hingle and others dated 5 October 2015
attaching a copy of the Rabobank Dairy Quarterly- October 2015.
Email from Smith to MG's directors, including Helou, dated 6
October 2015 attaching a copy of the Rabobank Dairy QuarterlyOctober 2015.
100. On or about 21 October 2015 MG prepared a RIF that inter alia:
(a)

assumed that forecast commodity prices would strengthen over the year;

(b)

had a low case of Final FMP of $5.61 kg/ms, a mid case Final FMP of $5.73 kg/ms
and a high case Final FMP of $6.05 kg/ms (October 2015 RIF).
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Particulars
October 2015 RIF.
101. Helou and Hingle approved the October2015 RIF.
Particulars
Hingle and Helou were members of the ELT, which discussed and
approved the RIFs before they were presented to the Board.
102. At a Board Meeting on 21 October 2015 attended by He lou and Hingle, Hingle presented
the October 2015 RIF to the Board.
Particulars
Minutes of the 21 October 2015 Board Meeting.
103. The October 2015 RIF was based on assumptions for which MG did not have reasonable
grounds.
Particulars
The October 2015 RIF was based on:
i.

assumptions regarding the commodity prices that MG would
achieve in FY16, which did not have reasonable grounds by
reason of the matters pleaded in paragraph 98 and the
prevailing spot prices as set out in Schedule D.

ii.

an assumption that MG would achieve the Stretch Targets
which continued to be speculative sales targets not forecasts
of what MG expected to achieve.

The September Board Report which was circulated in advance of
the Board Meeting on 21 October 2015 included inter alia tables
for the OFI segment which showed the variances experienced in
September 2015 between the actual results (volume, sales
revenue and gross profit) and the FY16 Budget, and a discussion
of the adverse results.
On 20 October 2015 Mallinson sent an email to Hingle stating inter
alia 'obviously we are coming up short on our forecast milk price'.
Further particulars may be provided following discovery.
104. As at 21 October 2015, each of MG, Hingle and Helou was aware of the matters referred
to in paragraph 103.
Particulars
Their awareness is to be inferred from the matters pleaded in
paragraphs 75, 99, 101, 102 and the particulars to paragraph 103.
105. As at 21 October 2015:
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(a)

MG did not have reasonable grounds for making the ongoing June 2015 Final FMP
representations referred to in paragraphs 45(a) and (b), or the August 2015 Final
FMP representations referred to in paragraphs 78(a) to (c);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations pleaded in paragraphs 45(a) to (c) or the August 2015 Final
FMP representations pleaded in paragraphs 78(a) to (d);

by reason that the October 2015 RIF identified $5.73 kg/ms (and not $6.05 kg/ms) as the
most likely Final FMP, further or alternatively by reason of the matters alleged in
paragraphs 60, 74, 82 and 103.
106. As at 21 October 2015 the June 2015 Final FMP representations and the August 2015
Final FMP representations continued to be false, misleading, deceptive and/or likely to
mislead or deceive by reason of the matters pleaded in paragraph 105.
107. As at 21 October 2015 each of Helou and Hingle was aware:
(d)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b), or the August 2015 Final FMP
representations referred to in paragraphs 78(a) to (c);

(e)

of the circumstances that made the June 2015 Final FMP representations and the
August 2015 Final FMP representations false, misleading, deceptive and/or likely to
mislead or deceive; and

(f)

further or alternatively, that the June 2015 Final FMP representations and the
August 2015 Final FMP representations were false, misleading, deceptive and/or
likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 52, 85, 97, 101, 102 and 104.
108. On 26 October 2015 MG:
(a)

held its annual general meeting (AGM); and

(b)

repeated the August 2015 Final FMP representations to Farmers.
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Particulars
1. The repetition of the representations was partly express and partly
to be implied.
2. To the extent that it was express, it occurred:
i.

by oral statements that Helou made during MG's AGM, which
were transcribed; and

ii.

in writing in a news release that MG issued and a presentation
that was shown during its AGM.

3. To the extent it was implied the implication arose from the
statements that Helou made during the AGM, and the statements
in the written presentation, which are set out in Schedule K.
109. As at 26 October 2015, each of He lou and Hingle was aware of the conduct of MG
referred to in paragraph 108.

Particulars
Helou attended and spoke at the AGM, and a transcript of his speech was
published with the ASX.
On 23 October 2015 a draft of documents for the AGM, including Helou's
speech, was sent to Hingle inter alia for review.
Hingle attended the AGM.
The November 2015 RIF
110. During November 2015, dairy commodity prices continued to fall and bearish opinions
about future dairy commodity prices were expressed by commentators.

Particu Iars
Report by AgriHQ entitled "Global Dairy Snapshot" dated 6 November
2015.
Weekly bulletin entitled "Dairy Week" dated 9 November 2015.
Further particulars may be provided following discovery.
111. On 16 November 2015 Hingle sent Helou an email entitled 'Heads up- Draft FY16
scenarios - For discussion' which stated inter alia:
(a)

the first cut of the latest scenario was completed;

(b)

the full year estimate under all scenarios had reduced since the October scenarios;

(c)

the scenarios were now a lot lower than last month, in that for October, the forecast
Final FMP was $5.61 (low), $5.73 (mid), $6.05 (high), and for November, the
forecast Final FMP was $5.36 (low), $5.55 (mid), $5.70 (high);
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(d)

the key factors driving the reduction were the lower milk intake volume and the
impact of bearish price sentiment adversely affecting MG's margins for dairy
commodities;

(e)

'please could we discuss options later today, when you are able to, so we can
consider what further initiatives we can target to improve our position'.

112. On 19 November 2015 Hingle sent an email to Helou entitled 'FY16 Scenarios and Bulk
Sachet Arrangements', which inter alia:
(a)

stated that the updated scenarios included sale of bulk instant powder -low and mid
case the sale of 12,000 tonnes, and high case the sale of 24,000 tonnes;

(b)

attached a draft of the November 2015 RIF;

(c)

attached a summary of key contractual terms that would need to be agreed with
customers;

(d)

referred to other initiatives;

(e)

stated that factoring the above the scenario price range was now $5.49 - $6.03 /kg
MS,

being changes to the "Draft FY16 scenarios" pleaded in paragraph 111 in respect of which
there was no consultation with other executives of MG to ascertain whether they could
reasonably be achieved.

Email from Hingle to Helou dated 19 November 2015.
113. By about 19 November 2015 MG:
(a)

abandoned some of the earlier Stretch Targets which could not be achieved,
including the GUMP (grown up milk powder) initiative; and

(b)

developed new sales targets for FY16, including:
i)

the sale of 12,000 to 24,000 tonnes of bulk instant milk powder (bulk powder

initiative), which was forecast to generate $40 million to $80 million in gross
profit; and
ii)

the sale of 500 to 2,400 tonnes of a new product, Devondale Infant Formula,
which was forecast to generate $4.5 million to $21.6 million in gross profit.

114. By about 23 November 2015 MG prepared a RIF that:
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(a)

incorporated the bulk powder initiative (described as 'instant powder sales');

(b)

stated that MG was 'confident of achieving the current forecast' for 'sachets, infant
formula and bulk instantised';

(c)

incorporated other 'additional initiatives to drive higher value opportunities, moving
volume away from ingredients';

(d)

had a low case Final FMP of $5.49 kg/ms, a mid case Final FMP of $5.69 kg/ms and
a high case Final FMP of $6.03 kg/ms,

(November 2015 RIF).
115. He lou and Hingle approved the November 2015 Rl F.

Particulars
Hingle and Helou were members of the ELT, which discussed and
approved RIFs before they were presented to the Board.
On 22 November 2015 Hingle emailed his changes to a near-final
draft of the RIF to Egan.
On 23 November 2015, Egan emailed the final version of the Rl F
to Hingle and Helou, ahead of the Board meeting.
116. At a Board Meeting on 24 November 2015 attended by Helou, the RIF was presented to
the Board.

Minutes of 24 November 2015 Board meeting.
117. The November 2015 Rl F was based on assumptions for which MG did not have
reasonable grounds.

Particulars
The November 2015 RIF was based on:
i.

assumptions regarding the commodity prices that MG would
achieve in FY16, which did not have reasonable grounds by
reason of the matters pleaded in paragraph 11 0 and the
prevailing spot prices as set out in Schedule D.

ii.

an assumption that MG would achieve the initiatives on which
the Rl F relied being initiatives continued to be speculative
sales targets not forecasts of what MG expected to achieve;

iii. assumptions about the likelihood of sales of bulk powder in
China, at assumed prices and in volumes, which were
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speculative, in circumstances where there were no contracts
or firm commitments for the sales;
iv. the changes to the "Draft FY16 scenarios" document pleaded
in paragraphs 111 and 112.
On 27 October 2015 a Stretch Target Update was provided by
Detlef Becker (MG's group demand manager), showing, for
various products, the FY16 Budget figure, the Stretch Target
figure, the Actual + Forecast figure, and the Variance to Stretch
figure. In relation to sachet powders, the Stretch Target was
40,000 MT (first sachet target), but the Actual + Forecast was
36,640, and the Variance was 3,220; it included a comment that
MG was 'capacity constrained to 36,000 MT'.
On 30 October 2015 Troy Heenan (MG's commercial finance
manager - retail) sent an email to inter alia Hingle in which he
referred to the mid case forecast based on the commodity prices
that MG had loaded, and questioned the value of the exercise that
he had been asked to perform, and whether 'we are becoming far
too short term focussed and losing sight of what we are trying to
achieve in the long term'.
On 6, 13, and 27 November 2015 Helou and Hingle received
emails from Vito Barone with AgriHQ Global Dairy Snapshot.
On 11 November 2015 a meeting was held, attended by inter alia
Hingle, to review the November 2015 RIF and to discuss major
variances.
On 12 November 2015 Egan sent Hingle an email showing
updated results, and stating that ~obviously we will need to include
some more initiatives'.
On 12 November 2015 a Stretch Target Update was provided by
Matthew Adams (MG's strategy reporting & planning managergroup) to Hingle, showing, for various products, the FY16 Budget
figure, the Stretch Target figure, the Actual + Forecast figure, and
the Variance to Stretch figure. In relation to sachet powders, the
Stretch Target gross profit was $51 million, but the Forecast gross
profit was $82 million, based on an assumption of higher prices.
On 24 November 2015 Mallinson sent an email to Egan and
Moncau stating inter alia that ~following from the presentation to
the Board meeting, we need to relook at the assumptions around
the sale of bulk instant powders'.
According to an email sent by Mallinson on 28 November 2015 to
Helou, at that time MG had only 23 k MT of bulk powder in
sachets, but needed to have 25 k MT above the 45 k MT of
sachets in the right formats, for the bulk powder initiative.
Further particulars may be provided following discovery.
118. As at 24 November 2015, each of MG, Hingle and Helou was aware of the matters
referred to in paragraph 117.
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Particulars

Their awareness is to be inferred from the matters pleaded in
paragraphs 104, 115, 116 and the particulars to paragraph 117.
119. As at 24 November 2015:
(a)

MG did not have reasonable grounds for making the ongoing June 2015 Final FMP
representations referred to in paragraphs 45(a) and (b), or the August 2015 Final
FMP representations referred to in paragraphs 78(a) to (c);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations pleaded in paragraphs 45(a) to (c) or the August 2015 Final
FMP representations pleaded in paragraphs 78(a) to (d);

by reason that the November 2015 RIF identified $5.69 kg/ms (and not $6.05 kg/ms) as
the most likely Final FMP, further or alternatively by reason of the matters alleged in
paragraphs 105 and 117.
120. As at 24 November 2015, the June 2015 Final FMP representations and the August 2015
Final FMP representations continued to be false, misleading, deceptive and/or likely to
mislead or deceive, by reason of the matters pleaded in paragraph 119.
121 . As at 24 November 2015 each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b), or the August 2015 Final FMP
representations referred to in paragraphs 78(a) to (c);

(b)

of the circumstances that made the June 2015 Final FMP representations and the
August 2015 Final FMP representations false, misleading, deceptive and/or likely to
mislead or deceive; and

(c)

further or alternatively, that the June 2015 Final FMP representations and the
August 2015 Final FMP representations were false, misleading, deceptive and/or
likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 97, 115, 116 and 118.
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December 2015 RIF
122. By 17 December 2015:
(a)

MG had abandoned the bulk powder initiative;

(b)

MG had increased the sachet target to 58,000 tonnes of sachets for FY16, which
were to be sold at a price that would generate $150.3 million in gross profit (second
sachet target);

(c)

MG prepared a RIF that inter alia:
i)

assumed the second sachet target would be achieved; and

ii)

forecast a Final FMP of $5.68 kg/ms, with a downside of $5.60 kg/ms and an
upside of $6.04 kg/ms,

(December 2015 RIF).
Particu Iars
December 2015 RIF.
123. Helou and Hingle approved the December 2015 RIF.
Particulars
Hingle and Helou were members of the EL T, which discussed and
approved RIFs before they were presented to the Board.
On 16 December 2015 Hingle emailed Helou a draft of the RIF for
discussion.
Later on 16 December 2015 Hingle emailed an updated version of
the Rl F to Helou and Mallinson "for discussion at the Board
tomorrow".
124. At a Board Meeting on 17 December 2015 attended by Helou and Hingle, Hingle
presented the December 2015 RIF to the Board.
Particulars
Minutes of the 17 December 2015 Board meeting.
125. The December 2015 RIF was based on assumptions for which MG did not have
reasonable grounds.
Particulars
MG did not have reasonable grounds for the second sachet target
because:
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i.

MG had sold only 11 ,872 tonnes of sachets between July
2015 and November 2015 and had not sold more than 15,000
tonnes of sachets in any previous year;

ii.

MG did not perform the demand analysis that it usually
performed when forecasting sales of a particular product,
which included analysing the likely demand of each actual or
potential customer of that product based on the customer's
previous orders of or known demand for the product;

iii. MG did not know whether it would be capable of producing
enough sachets to meet the second sachet target.
On 2 December 2015 Moncau sent an email stating that there
were worrying numbers to start the month, and that it was the first
time that Dairy Foods (comprising DFI and DFA) were behind the
forecast on day 1 of the month, and asked about any specific plans
to close the gap.
A presentation prepared on 7 December 2015 entitled 'Pre-S&OP
Review November I December 2015' [the title incorrectly referred
to 2016], stated inter alia:
(i)

Issue: The business has requested an additional 20k
tonnes of 1kg Sachet Sales in FY16. Comment: The
business currently does not have enough Bulk Powder to
support the sales increase and securing additional contract
packers.

(ii)

Current requirement is for an extra 20k tonnes of sales in
FY16 which cannot be supported by Bulk Powder supply,
without changing Milk Stream Allocations or reducing the
sales requirement for FY17.

The presentation was circulated to attendees of the S&OP meeting
on 8 December 2015, which included Hingle (who was described
as a facilitator of the meeting). The agenda for the meeting also
referred to the shortage of Bulk Instant Powder to support the
additional20k tonnes of sales.
On 16 December 2015 Hingle sent an email to Helou showing that
for the FY16 financial year to date (up to November), MG had sold
11 ,869 tonnes of sachets.
On 22 December 2015 Helou sent an email to inter alia Hingle
stating that 'we are still between 30 and 50 tons per day short of
target and minimum', in relation to sachet production. Mallinson
responded on the same day, to inter alia Helou and Hingle, that
production line 1 at Koroit is hitting its target and line 2 at Koroit is
struggling trying to run and commission the case packer at the
same time.
Further particulars may be provided following discovery.
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126. As at 17 December 2015, each of MG, Helou and Hingle was aware of the matters
referred to in paragraph 125.
Particulars

Helou's and Hingle's awareness of the matters pleaded in
paragraph 125 is to be inferred from the matters referred to in
paragraphs 118 and 122(c) and the particulars to paragraph 125.
Helou's and Hingle's awareness is to be attributed to MG.
127. As at 17 December 2015:
(a)

MG did not have reasonable grounds for making the ongoing June 2015 Final FMP
representations referred to in paragraphs 45(a) and (b), or the August 2015 Final
FMP representations referred to in paragraphs 78(a) to (c);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations pleaded in paragraphs 45(a) to (c), or the August 2015 Final
FMP representations pleaded in paragraphs 78(a) to (d);

by reason that the December 2015 RIF identified $5.68 kg/ms (and not $6.05 kg/ms) as
the most likely Final FMP, further or alternatively by reason of the matters alleged in
paragraphs 119 and 125.
128. As at 17 December 2015 the June 2015 Final FMP representations and the August 2015
Final FMP representations continued to be false, misleading, deceptive and/or likely to
mislead or deceive, by reason of the matters pleaded in paragraph 127.
129. As at 17 December 2015, each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b) or the August 2015 Final FMP
representations referred to in paragraphs 78(a) to (c);

(b)

of the circumstances that made the June 2015 Final FMP representations and the
August 2015 Final FMP representations false, misleading, deceptive and/or likely to
mislead or deceive; and
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(c)

further or alternatively, that the June 2015 Final FMP representations and the
August 2015 Final FMP representations were false, misleading, deceptive and/or
likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 121, 123, 124 and 126.

January 2016
130. During January 2016, dairy commodity prices continued to fall and bearish opinions about
future dairy commodity prices were expressed by commentators.

Particulars
Publication by AgriHQ entitled "Monthly Dairy" dated January
2016.
Prevailing spot prices as set out in Schedule D.
Further particulars may be provided following discovery.
131. On 13 January 2016 Helou sent an email to Moncau and Mallinson, copying inter alia
Hingle, entitled 'Our highest priority', in which he stated:
"As discussed the run rates for the balance of the year are clear. simple

and boldSachets: make and sell7,000 tons per month, commencing this month,
January 2016. Jan-Jun 2016 total of 42,000 tons.

DO Infant Formula: make and sell 200 tons per month, commencing
February 2016. Jan-Jun 2016 total of 1,000 tons.
You are to ensure there is effective planning and execution resources to
ensure that we deliver the above."
132. By 31 January 2016 MG had forecast that it would sell:
(a)

3,661 tonnes of sachets in January 2016;

(b)

4,373 tonnes of sachets in February 2016;

(c)

8,653 tonnes of sachets in March 2016;

(d)

8,453 tonnes of sachets in April 2016;

(e)

8,554 tonnes of sachets in May 2016; and

(f)

7,485 tonnes of sachets in June 2016.
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Particulars

Sales and Operations Planning materials for January 2016 MG.
133. As at 31 January 2016 there were no contracts or firm commitments for the volume of
sales that MG forecast for the period January to June 2016.
134. MG sold only 2,808 tonnes of sachets in January 2016.
135. Apart from the sale of 4,635 tonnes of sachets in December 2015, MG had never sold
sachet volumes in excess of 4,000 tonnes per month.
136. As at about 31 January 2016, each of Helou and Hingle was aware of the matters referred
to in paragraphs 132 to 135.
Particulars

Helou's and Hingle's awareness is to be inferred from the
importance of the revised sachet target to MG's financial
performance in FY16, as referred to in paragraph 122(b) and their
roles and responsibilities as (respectively) MD and CFO of MG.
137. As at 31 January 2016:
(a)

MG did not have reasonable grounds for making the ongoing June 2015 Final FMP
representations referred to in paragraphs 45(a) and (b), or the August 2015 Final
FMP representations referred to in paragraphs 78(a) to (c);

(b)

the forecast Final FMP of $6.05 kg/ms did not in fact reflect MG's up to date opinion
about external factors;

(c)

there were in fact material risk factors known to MG other than those it disclosed;
and

(d)

MG did not in fact have a genuine and reasonable basis for the June 2015 Final
FMP representations pleaded in paragraphs 45(a) to (c), or the August 2015 Final
FMP representations pleaded in paragraphs 78(a) to (d);

by reason that the December 2015 RIF identified $5.68 kg/ms (and not $6.05 kg/ms) as
the most likely Final FMP and the matters pleaded in paragraphs 130 to 135, further or
alternatively by reason of the matters alleged in paragraphs 125, 127 and 130 to 135.
138. As at 31 January 2016 the June 2015 Final FMP representations and the August 2015
Final FMP representations continued to be false, misleading, deceptive and/or likely to
mislead or deceive, by reason of the matters pleaded in paragraph 137.
139. As at 31 January 2016 each of Helou and Hingle was aware:
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(a)

that MG did not have reasonable grounds for the June 2015 Final FMP
representations pleaded in paragraphs 45(a) and (b), or the August 2015 Final FMP
representations referred to in paragraphs 78(a) to (c);

(b)

of the circumstances that made the June 2015 Final FMP representations and the
August 2015 Final FMP representations false, misleading, deceptive and/or likely to
mislead or deceive; and

(c)

further or alternatively, that the June 2015 Final FMP representations and the
August 2015 Final FMP representations were false, misleading, deceptive and/or
likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 123, 124, 126, 129, 131 and 136.

February 2016

140. On 3 February 2016 Hingle sent an email internally in MG attaching a RIF that inter alia:
(a)

assumed sachet sales forecast of 58,000 tonnes;

(b)

forecast a Final FMP of $5.69 kg/ms (mid case),

notwithstanding the matters pleaded in paragraphs 132 to 135, and without consulting
executives of MG as to the likelihood of such a sales forecast being achieved.
Particulars

Email from Hingle dated 3 February 2016.
141. On 9 February 2016 Helou sent inter alia to Hingle an email attaching his algorithm for
restating sachet sales in Australia and International, and stating 'I think we should present
these numbers in the investor presentation as it reveals the true state of product
destination'.
142. On 10 February 2016 Ken Jones, a director of MG, sent an email to inter alia the Board,
Helou and Hingle, stating that he was extremely concerned about MG's half yearly
accounts and future prospects for profits getting anywhere near the PDS advice and
suppliers' expectations.
143. On 11 February 2016 Hingle sent Helou an email with draft wording for Helou's address to
employees of MG, including the key projects which must be maintained and delivered
during the balance of the year, including supply and sales of minimum 60,000 tonnes of
Devondale Instant Sachet Powders for both the Domestic and International markets.
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144. By 15 February 2016 sachet sales for February 2016 were lower than MG had forecast.
Particulars

Email from Pedersen to Egan and Hingle dated
15 February 2016.
145. By 17 February 2016:
(a)

a draft RIF for February 2016 had been prepared, which forecast a Final FMP of
$5.61; and

(b)

senior officers of MG had raised concerns with Hingle about MG's ability to achieve
a Final FMP of $5.61 and the reliability of the assumptions underpinning the draft
RIF.
Particulars

On 17 February 2016:
i.

Egan had a meeting with Hingle (that was also attended by
Carbone and Josh Pederson), in which Egan said words to the
effect that he did not understand how that forecast could be
achieved from what he was seeing within the business;

ii.

Egan sent to Hingle an email attaching a list of questions
about the accuracy of MG'S forecasts and substantiation of
assumptions underlying the forecasts, and stated in the
covering email that accurate answers to these questions are
required in order to gain comfort in the achievement of the
RIF; and

iii. Carbone sent to Hingle and Egan answers to the list of
questions, which stated inter alia that, for DFI sales of
powders, February sales are likely to fall well short of the RIF,
there was a further aggressive step up to 60,000 tonnes, and
both the DFI sachet volume and price are at risk.
Further particulars may be provided following discovery.
146. As at 23 February 2016:
(a)

MG did not have in place contracts or firm commitments from customers that would
enable it to sell 58,000 tonnes of sachets in FY16;

(b)

MG did not consider that the most likely scenario was that it would enter into
contracts or procure firm commitments from customers that would enable it to sell
58,000 tonnes of sachets in FY16;

(c)

MG was aware that it would sell at least 2,000 fewer tonnes of sachets in February
2016 than it had forecast selling.
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Particulars

On 23 February 2016:

i.

Moncau sent an email to Helou stating inter alia that, in
relation to instant milk powder, February keeps on being a
difficult month after Chinese New Year, and although MG is
trying to ship as much as possible locally, it will miss the
month by at least 2,000 tons; after Chinese New Year MG
pushed its distributors and new contracts, and customers want
to buy again but not fast enough to attain the February target;

ii.

Helou responded by email to Moncau stating 'Not good Albert.
Need to gain physical distribution. 3 months ago.'

iii. Helou sent Moncau another email stating, inter alia:
'I knew this will end up being the case. We have lacked the
capacity to sign up regional distribution deals in various
provinces to deliver none-commerce distribution. We need
on shelf distribution in supermarkets across major cities in
China. We haven't done that. Time has beaten us, where
we now have to chase the numbers! Sometimes, we can
be super analytical and reluctant to back a deal. We have
to get more aggressive in our approach. Peter Scott is up
there now and he must focus on this task. He shouldn't
come back until he has put in place BIG and IMMEDIATE
DEALS!!!'
Further particulars may be provided following discovery.
147. By 26 February 2016 MG had increased its forecast sachet sales for February 2016, and
revised the second sachet target, as follows:
(a)

4,483 tonnes of sachets in February 2016;

(b)

8,367 tonnes of sachets in March 2016;

(c)

8,165 tonnes of sachets in April2016;

(d)

8,267 tonnes of sachets in May 2016;

(e)

7, 742 tonnes of sachets in June 2016; and

(f)

56,340 tonne of sachets in total in FY16,

(third sachet target).
Particulars

Paper entitled "S&OP Review - February 20 16"
148. Notwithstanding the matters pleaded in paragraphs 144 to 147, on or about 26 February
2016 MG prepared a RIF that inter alia:
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(a)

assumed that MG would achieve the third sachet target;

(b)

assumed that the market would "bounce back", and failed to take into account any
"pricing downside risk", so as to assume MG would achieve its 60,000 tonne target
for the full year;

(c)

forecast a Final FMP of $5.62 kg/ms (mid case),

(February 2016 RIF).
Particulars
February 2016 RIF.
149. Helou and Hingle approved the February 2016 RIF.

Particulars
Hingle and Helou were members of the ELT, which discussed and
approved the RIFs before they were presented to the Board.
On 18 February 2016 Hingle sent a draft of the February 2016 RIF
to Helou.
On 18 February 2016 Hingle sent a draft of the February 2016 RIF
to Mallinson and Moncau.
On 24 Feb 2016 Hingle sent a draft of the February 2016 RIF to
Helou and others for "this afternoon's discussion".
On 26 February 2016 Hingle sent a draft of the February 2016 RIF
for discussion at the Board meeting.
150. At a Board Meeting on 26 February 2016 attended by Helou and Hingle, Hingle presented
the February 2016 RIF to the Board.

Particulars
Minutes of the 26 February 2016 Board meeting.
151. The February 2016 RIF was based on assumptions for which MG did not have reasonable
grounds.

Particu Iars
The ACCC refers to paragraphs 125, 132 to 135, and 144 to 146.
Further particulars may be provided following discovery.
152. As at 26 February 2016, eachof MG, Helou and Hingle was aware of the matters pleaded
in paragraph 151.
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Particulars

MG's awareness is to be inferred from the matters pleaded in
paragraphs 126, 136, 139 to 146 and 148 to 150.
Helou's awareness is to be inferred from the matters pleaded in
paragraphs 126, 136, 139, 141 to 143, 146 and 148 to 150.
Hingle's awareness is to be inferred from the matters pleaded in
paragraphs 126, 136, 139 to 143, 145, 146 and 148 to 150.
Further, it is to be inferred that Helou and Hingle received regular
updates on MG's progress in achieving the third sachet target by
reason of the importance of achieving that target to MG's financial
performance in FY16, as referred to in paragraph 122(b).
February 2016 Final FMP Representations

153. On 29 February 2016:
(a)

MG announced its results for the first half of FY16 in an announcement published
with the ASX;

(b)

MG published with the ASX a 1HFY16 results presentation;

(c)

MG published with the ASX and provided to Farmers a letter dated 29 February
2016;

(d)

MG serit an email to Farmers entitled 'Update from Gary- Our half year financial
results'.

154. The announcement, presentation, letter and email were approved by Helou and Hingle.
Particulars

On 26 February 2016 He lou sent to Smith a revised draft of the
outlook statement, the content of which was included in the
announcement, presentation and letter.
On 28 February 2016 Smith sent to the Board, Helou and Hingle
an email attaching the final documents for the half year results,
including drafts of the announcement, presentation and letter, and
asking for any comments.
155. On 29 February 2016 MG represented to Farmers that:
(a)

the Final FMP for FY16 would be $5.60 kg/ms;

(b)

although that forecast was subject to there being no further material deterioration in
commodity prices or unfavourable changes to the current AUD:USD exchange rate,
MG considered a final FMP of $5.60 kg/ms to be the most likely outcome for FY16;
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(c)

there were no material risk factors to achieving a Final FMP of $5.60 kg/ms known
to MG other than the disclosed risk factors;

(d)

the underperformance of the Ingredients and Nutritionals segments of its business
derived from the weakness in commodity prices was expected to be partially offset
by the expected strong performance of domestic and international dairy foods
product sales; and

(e)

it had a genuine and reasonable basis for making each of the representations in
paragraphs 155(a) to (d);

(February 2016 Final FMP representations).
Particulars
The representations were partly express and partly to be implied.
To the extent that they were express, they were made in writing in
in the announcement to the ASX, the 1HFY16 results presentation,
the letter from MG to Farmers dated 29 February 2016 and the
"Update from Gary" email to Farmers pleaded in paragraph 153.
To the extent that they were implied, the implication arose from the
statements in the ASX announcement, the 1HFY16 presentation
and the letter to farmers that are set out in Schedule L.
156. From 29 February 2016 to 27 April2016:
(a)

MG did not withdraw, qualify or correct its February 2016 Final FMP representations
to Farmers; and

(b)

MG reinforced the February 2016 Final FMP representations by making further
statements;

(c)

the February 2016 Final FMP representations continued.

Particulars
The further statements are pleaded at paragraphs 165 and 174.
157. The February 2016 Final FMP representations were:
(a)

conduct in trade or commerce;

(b)

representations with respect to the price of goods, made in connection with the
supply or possible supply of goods or in connection with the promotion by any
means of the supply or use of goods, within the meaning of section 29(1 )(i) of the
ACL (with the relevant goods being milk).
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158. Further, the February 2016 Final FMP representations referred to in paragraphs 155(a),
(b) and (d) were representations with respect to future matters, and the ACCC relies on
section 4 of the ACL.

Contraventions arising from the February 2016 Final FMP Representations
159. As at 29 February 2016:
(a)

MG did not have reasonable grounds for making the February 2016 Final FMP
representations to Farmers pleaded in paragraphs 155(a), (b) and (d);

(b)

there were in fact material risk factors known to MG other than those it disclosed to
the Farmers; and

(c)

MG did not in fact have a genuine and reasonable basis for making the February
2016 Final FMP representations to Farmers referred to in paragraphs 155(a) to {d);

by reason of the matters pleaded in paragraphs 137 and 140 to 151.
160. By reason of the matters pleaded to in paragraph 159, the February 2016 Final FMP
representations were:
(a)

misleading or deceptive, or likely to mislead or deceive; and

(b)

false or misleading.

161. By making the February 2016 Final FMP representations to Farmers, MG contravened
section 18 and/or section 29( 1)(i) of the ACL.
162. As at 29 February 2016, Helou and Hingle were aware:
(a)

that MG did not have reasonable grounds for making the February 2016 Final FMP
representations pleaded in paragraphs 155(a), (b) and (d);

(b)

of the circumstances that made the February 2016 Final FMP representations false,
misleading, deceptive and/or likely to mislead or deceive; and

(c)

further or alternatively, that the February 2016 Final FMP representations were
false, misleading, deceptive and/or likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 139 and 152.
163. By reason of the matters pleaded in paragraphs 148 to 150, 152, 154 and 162, each of
Helou and Hingle was directly or indirectly knowingly concerned in and/or party to, and
thereby involved (within the definition in s 2 of the ACL) in, MG's contraventions referred
to in paragraph 161.
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March 2016
164. By about 8 March 2016 Moncau had advised Helou that MG was unlikely to sell more than
47,000 tonnes of sachets in FY16.
Particu Iars
Email from Moncau to Helou copied to Hingle and others dated 8
March 2016.
On 9 March 2016 Moncau sent an email to Helou and others
attaching a detailed analysis of the risk profile of MG's latest
instant milk powder forecast, containing a low, mid and high
scenario. The email continued 'We have looked at every single
known opportunity and also have added some aspirational
volumes to get to those low and mid scenarios, and will continue
looking at opportunities of additional volume at different price
points ... '.
165. On 8 March 2016 MG repeated the February 2016 Final FMP representations.
Particulars
The repetition of the representations was partly express and partly
to be implied.
To the extent that it was express, it occurred in writing in a report
by MG on 8 March 2016 entitled "Devondale Murray Goulburn
Quarterly Update".
To the extent it was implied, the implication arises from the
contents of that report.
Each of Helou and Hingle was involved in preparing the report.
166. As at about 22 March 2016:
(a)

Hingle was aware that MG's Dairy Foods Division was forecasting that MG would
sell approximately 47,000 tonnes of sachets; and

(b)

Hingle received a draft RIF which forecast that, if those sales were achieved, MG's
Final FMP would be $5.37 kg/ms.
Particulars
Email from Pedersen to Hingle dated 22 March 2016 attaching a
draft RIF.
Hingle's awareness referred to in paragraph 165(a) is to be
inferred from the forecast of sachet sales included in the draft RIF.
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167. As at 31 March 2016 there were no contracts or firm commitments for the volume of
sachet sales that MG forecast for the period March to June 2016.
168. MG sold 2,611 tonnes of sachets in March 2016.
169. Apart from the sale of 4,635 tonnes of sachets in December 2015, as at 31 March 2016
MG had never sold sachet volumes in excess of 4,000 per month.
170. As at about 31 March 2016, each of Helou and Hingle was aware of the matters pleaded
in paragraph 167 to 169.

Particulars
Helou and Hingle received regular updates on MG's sachet sales.
Helou's and Hingle's awareness is to be inferred from the
importance of the revised sachet target to MG's financial
performance in FY16, as referred to in paragraph 122(b).
171. As at 31 March 2016:
(a)

MG did not have reasonable grounds for making the ongoing February 2016 Final
FMP representations to Farmers pleaded in paragraphs 155(a), (b) and (d);

(b)

there were in fact material risk factors known to MG other than those it disclosed to
the Farmers; and

(c)

MG did not in fact have a genuine and reasonable basis for making the February
2016 Final FMP representations to Farmers referred to in paragraphs 155(a) to (d);

by reason of the matters pleaded in paragraphs 159 and 164 to 169.
172. As at 31 March 2016 the February 2016 Final FMP representations continued to be false,
misleading, deceptive and/or likely to mislead or deceive, by reason of the matters
pleaded in paragraph 171.
173. As at 31 March 2016 each of Helou and Hingle was aware:
(a)

that MG did not have reasonable grounds for the February 2016 Final FMP
representations pleaded in paragraphs 155(a), (b) and (d);

(b)

of the circumstances that made the February 2016 Final FMP representations false,
misleading, aeceptive and/or likely to mislead or deceive;

(c)

further or alternatively, that the February 2016 Final FMP representations were
false, misleading, deceptive and/or likely to mislead or deceive,

by reason of the matters pleaded in paragraphs 162 and 170.
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April 2016 and MSSP

174. In April2016 MG reinforced the February 2016 Final FMP representations by stating, in
relation to the impact on MG of regulatory change in China:
(a)

on 12 April 2016, that based on the information currently available to MG, it did not
believe there will be any material impact to its business, and it would keep the
market informed in the event that this changes.

(b)

on 18 April 2016, that MG confirmed that cross border a-commerce trade in both
UHT and adult milk powders was interrupted for the past week, however as
previously stated this interruption did not have a material impact on MG's business.
Particulars

The statements were made in announcements by MG to the ASX
dated 12 April2016 and 18 April2016 respectively.
Each of Helou and Hingle was involved in preparing the
announcements.
175. On 27 April 2016:
(a)

Helou stood down as MD of MG;

(b)

Hingle stood down as CFO of MG;

(c)

MG told Farmers it had revised its forecast Final FMP down to $4.75-$5.00 kg/ms
(Revised Final FMP);

(d)

MG announced that, as a result, it was introducing a "Milk Supply Support Package"
(MSSP) by which it would lend money to Farmers during FY16 that would make the
FMP equivalent to $5.47 kg/ms;

(e)

MG announced that the MSSP and its cash funding cost were to be recovered by
MG from Farmers' milk payments over the following three financial years.

176. At the end of FY16, MG's actual Final FMP for milk it acquired from Farmers in FY16 was
$4.80 kg/ms.
177. The Final FMP of $4.80 kg/ms was well below MG's estimate of the Farmers' average
production costs.
178. In October 2016 MG suspended recovery of payments under the MSSP until 30 June
2017, and extended the period for recoupment from 3 years to 6 years.
179. On 2 May 2017, after the filing of this proceeding, MG announced:
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(a)

that all future repayments of the MSSP which were to recommence from July 2017
would cease;

(b)

that it would make a payment to suppliers who had made MSSP contributions
between July and September 2016.

Unconscionable conduct
180. MG's conduct towards the Farmers between approximately 1 May 2015 and 27 April
2016, in:
(a)

making the Opening Price representations to Farmers on 24 June 2015, which
continued thereafter; and/or

(b)

failing to withdraw, qualify or correct the Opening Price representations between
24 June 2015 and 27 April 2016; and/or

(c)

reinforcing the Opening Price representations by making further statements
confirming its forecasts and by making monthly payments to Farmers in accordance
with the Opening Price between 24 June 2015 and 27 April 2016; and/or

(d)

making the June 2015 Final FMP representations to Farmers on 24 June 2015,
which continued thereafter; and/or

(e)

failing to withdraw, qualify or correct the June 2015 Final FMP representations
between 24 June 2015 and 29 February 2016; and/or

(f)

reinforcing the June 2015 Final FMP representations by further statements between
24 June 2015 and 29 February 2016; and/or

(g)

making the August 2015 Final FMP representations to Farmers on 31 August 2015,
which continued thereafter; and/or

(h)

failing to withdraw, qualify or correct the August 2015 Final FMP representations
between 31 August 2015 and 29 February 2016; and/or

(i)

reinforcing the August 2015 Final FMP representations by further statements
between 31 August 2015 and 29 February 2016; and/or

U)

making the February 2016 Final FMP representations to Farmers on 29 February
2016, which continued thereafter; and/or

(k)

failing to withdraw, qualify or correct the February 2016 Final FMP representations
between 29 February 2016 and 27 April 2016; and/or
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(I)

reinforcing the February 2016 Final FMP representations to Farmers by further
statements between 29 February 2016 and 27 April 2016; and/or

(m)

failing to revise the Opening Price or forecast Final FMP downwards;

notwithstanding:
(n)

its lack of reasonable grounds for making the representations;

(o)

its knowledge of matters which made the representations false, misleading or
deceptive;

(p)

its knowledge of matters which meant the forecast Final FMP of $6.05 kg/ms, and
subsequently $5.60 kg/ms, was not the most likely Final FMP; and

(q)

its knowledge that Farmers relied upon the pricing information it provided to them in
making their business decisions throughout the year;

as pleaded in paragraphs 38 to 177, was conduct in trade or commerce that was, in all the
circumstances, unconscionable in contravention of s 21 of the ACL.
181. The relevant circumstances referred to in paragraph 180 included:
(a)

the lack of bargaining position of Farmers compared with MG arising from MG's
superior or unique access to or control of information relevant to the FMP;

(b)

the lack of bargaining position of Farmers compared with MG arising from the lack of
alternative acquirers of milk for many Farmers, due to their location or contractual
terms, or practical impediments to switching acquirer mid-season;

(c)

the difference in size between the Farmers and MG, in that MG was Australia's
largest dairy foods company, and many Farmers operated small to medium dairy
farming businesses;

(d)

that MG solely determined the Opening Price, the forecast Final FMP, and the Final
FMP, by reference to which Farmers were paid for the milk they supplied;

(e)

that the payments received by Farmers from MG, calculated by reference to the
FMP, for the milk they supplied, was their sole or primary source of income;

(f)

that Farmers bore the risk of uncertainty in not knowing at the start of FY16 what the
Final FMP would be for the milk they supplied in the course of that year;

(g)

that Farmers were unable to forecast MG's Final FMP themselves, as the forecast
depended on matters about which they did not have information;
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(h)

MG's knowledge that Farmers were or were likely to be exposed to the risk of
financial harm if MG made representations concerning the Opening Price and Final
FMP that did not have a genuine and reasonable basis, set the Opening Price for
FY16 at a level that failed to minimise the risk of the Final FMP falling below the
Opening Price, or did not notify Farmers if circumstances arose that would be likely
to materially alter MG's forecast Final FMP;

(i)

MG's knowledge of the Farmers' expectations, vulnerability and reliance on accurate
forecasting and disclosures in relation to the FMP;

(j)

MG's knowledge that the Farmers needed ready access to clear and timely
information to assist them in making informed decisions;

(k)

MG's assertion that it was committed to making timely and balanced disclosure of all
material matters and effective communication with its key stakeholders (which
included Farmers) so as to give them ready access to clear and timely information to
assist them in making informed decisions;

(I)

that MG, by its conduct pleaded above, unreasonably failed to disclose to Farmers,
throughout the period from May 2015 to 27 April 2016, its intended conduct in failing
to revise the Opening Price or forecast Final FMP downwards in the circumstances
pleaded, that might affect the interests of the Farmers, so as to ensure that Farmers
had an opportunity to adjust their budgets and business decisions accordingly;

(m)

that MG, by its conduct pleaded above, unreasonably failed to disclose to Farmers
the higher level of risk they faced that the forecast Final FMP would not be reached
in FY16;

(n)

the inaccurate information available to Farmers, as a result of MG's conduct, when
making their significant business decisions in FY16 as to the most likely price they
would receive from MG for milk supplied that year;

(o)

the result that MG exposed Farmers to financial risks, including in servicing
additional debts, and meeting additional commitments, which Farmers undertook
based on their expectations of the Final FMP for FY16;

(p)

MG's imposition of the MSSP on Farmers in April 2016;

(q)

the lack of practical choice faced by many Farmers, other than to accept the MSSP,
which effectively included a 'claw back' of payments they had already received, and
incur substantial indebtedness to MG for milk they had supplied in FY16;

22286336

55
(r)

the lack of good faith with which MG acted towards the Farmers by engaging in the
pleaded conduct in the circumstances pleaded above.

182. By reason of the matters pleaded and particularised in paragraphs 3, 5, 7, 11, 17, 19, 24,
25,30,34,35,36,37,43,44,52,53,55,57,58,59,62,63,64,67,68, 70, 72, 73, 75, 76,
77, 78,85,86,89,91,92,93,94,97,99, 101,102,103,104,107,108,109,111,112,
115, 116, 117, 118, 121, 123, 124, 125, 126, 129,131, 136, 139, 141, 142, 143, 146, 149,
150, 152, 154, 162, 163, 164, 165, 170, 173 and 174, He lou participated in and was
aware of the essential facts, further or alternatively the circumstances, that made the
conduct of MG unconscionable.
183. By reason of the matters pleaded and particularised in paragraphs 4, 7, 11, 17, 19, 24, 29,
30,34,35,37,43,44,52,53,55,57,58,59,62,63,64,66,67,68, 70, 72, 73, 74, 75, 77,
85,87,89,91,92,93,94,97,99, 101,102,103,104,107,109,111,112,115,117,118,
121, 123, 124, 125, 126, 129, 131, 136, 139, 140, 141, 142, 143, 144, 145, 149, 150, 152,
154, 162, 163, 164, 165, 166, 170, 173, 174, Hingle participated in and was aware of the
essential facts, further or alternatively the circumstances, that made the conduct of MG
unconscionable.
184. Each of Helou and Hingle was directly or indirectly knowingly concerned in and/or party to,
and thereby involved (within the definition in s 2 of the ACL) in, MG's contraventions
referred to in paragraph 180.

And the Applicant claims the relief set out in the Originating Application.
Date: 26 July 2017
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Signed by Katrina Close
AGS lawyer
for and on behalf of the Australian Government Solicitor
Lawyer for the Applicant

This pleading was prepared by Peter Collinson QC, and Oren Bigos and Andrew Barraclough of
Counsel.
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Schedule of parties
No. VID 430 of 2017

Federal Court of Australia
District Registry: Victoria
Division: General

NPA: Commercial and Corporations, Regulator and Consumer Protection

Respondents
Second Respondent:

Gary Helou

Third Respondent:

Bradley Hingle
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Certificate of lawyer
I Katrina Close certify to the Court that, in relation to the statement of claim filed on behalf of the
Applicant, the factual and legal material available to me at present provides a proper basis for
each allegation in the pleading.

Date: 26 July 2017

Signed by Katrina Close
AGS lawyer
for and on behalf of the Australian Government Solicitor
Lawyer for the Applicant
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SCHEDULE A: OPENING PRICES AND FINAL FMPS

MG's Opening Prices and Final FMPs for the period FY95 to FY15 were as follows.

Year

Opening

Closing

FY95

2.79

3.22

FY96

3.34

4.00

FY97

3.08

3.55

FY98

3.09

3.52

FY99

3.25

3.56

FYOO

2.77

3.23

FY01

3.24

FY02

4.13

~--..;,·

r

4.14
4.53

~

FY03

2.96

3.39

FY04

3.34

3.57

FY05

3.48

4.27

FY06

3.89

FY07

3.75

FY08

5.06

6.71

5.41

4.73

3.45

4.34

4.76

5.53

4.87

5.34

4.39

4.86

FY14

5.50

6.75

FY15

6.00

6.00

Fi;

FY09

r--...;. .

c

'o..::::>

"

4.42
4.18

\,,.., j

FY10

•

FY11

If' 1-.>
\..'-5'

FY12

~'

..

FY13

_,·

'

~~-
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SCHEDULE B: BASE PRICES

MG'S base prices for dairy commodities (being the minimum price at which MG was prepared to
sell dairy commodities) for the period 4 May 2015 to 31 August 2015 were as follows.

WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar
(USD/t)

04-May-15

2500

2100

3500

3500

11-May-15

2400

2100

3500

3400

18-May-15

2400

2100

3500

3400

25-May-15

2400

2000

3400

01-Jun-15

2400

2000

3400

08-Jun-15

2400

2000

3400

3400

15-Jun-15

2400

2000

3300

3400

22-Jun-15

2400

2000

3200

3400

29-Jun-15

2400

2000

3200

3400

06-Jul-15

2250

1950

3200

3400

13-Jul-15

2250

1950

3200

3400

20-Jul-15

2000

1700

3000

3200

2000

1700

3000

3200

2000

1700

3000

3200

10-Aug-15

1800

1600

3000

3200

17-Aug-15

2000

1700

3000

3000

24-Aug-15

2050

1720

3000

3000

31 Aug-15

2050

1720

3000

3000

27-Jul-15

~

("

'"

:\
!.!

3400
3400

)
~

03-Aug-15
•'
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SCHEDULE C: BUDGETED PRICES

The prices for WMP, SMP, butter and cheddar that MG budgeted to achieve in FY16 were as
follows.

WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar
(USD/t)

Q1FY16

2700

2300

3350

3550

Q2FY16

2800

2500

3500

3700

Q3FY16

3400

3000

3700

4100

Q4FY16

3600

3400

3700

4100
1/
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SCHEDULE D: SPOT PRICES

1. GOT auction results

WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar
(USD/t)

8-May-15

2386

2048

3005

3012

15-May-15

2390

1992

2911

2745

29-May-15

2309

1982

2619

3055

12-Jun-15

2327

1978

2707

26-Jun-15

2054

1875

2694

10-Jul-15

1848

1702

~'·

3128

......

<

J·

3060

2460

2613

2293

2663

Jto

31-Jul-15

1590

1419

14-Aug-15

1856

1521

2541

2778

28-Aug-15

2078

1698

2746

2913

1992

3108

3206

2267

3037

3234

-

J)

'

11-Sep-15

(

2495

,.

02-0ct-15

2824

(
,· ..

16-0ct-15

2694

2178

2850

3163

30-0ct-15

2453

2018

2574

2987

2148

1851

2709

2874

27-Nov-15

2260

1918

3009

2829

11-Dec-15

2304

1891

3136

2856

08-Jan-16

2210

1890

3314

2964

15-Jan-16

2188

1835

3162

2867

29-Jan-16

1952

1792

2905

2807

19-Feb-16

1890

1762

2834

2535

26-Feb-16

1974

1802

2811

2528

13-Nov-15
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WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar
(USD/t)

11-Mar-16

1971

1731

2733

2441

01-Apr-16

2013

1721

2702

2778

15-Apr-16

2156

1727

2746

2636

2. Dairy Australia

WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar
(USD/i:)

....

Apr-15

2500

2200

3450 )~

3600

May-15

2450

2000

3400

3450

Jun-15

2450

2000

3400

3450

3000

3200

l,
~

~

Jul-15

2000

1800

Aug-15

2050

1800

3000

3000

Sep-15

2750

2350

3300

3350

Oct-15

2950

2350

3450

3400

Nov-15

2350

2050

3250

3400

Dec-15

2350

2050

3350

3400

2350

1950

3250

3400

Feb-16

1950

1850

3100

3150

Mar-16

1950

1850

3100

3100

Jan-16
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3. AgriHQ published prices

WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar (USD/t)

01-May-15

2500

2400

3100

3500

08-May-15

2400

2200

3075

3500

15-May-15

2400

2200

3100

3450

22-May-15

2400

2100

3050

3400

29-May-15

2450

2100

3050

3400

05-Jun-15

2400

2000

2900

3400

12-Jun-15

2400

2000

2900 )'

3400

19-Jun-15

2400

2040

2875

26-Jun-15

2300

2040

03-Jul-15

2050

1900

2150

10-Jul-15
24-Jul-15

I

I

'

3400

,(,

1850

2875

3200

\·

2875

3200

1925 "'\

2875

3200

1775

2875

3100

):' 1775

2875

3000

tf

31-Jul-15

1850

07-Aug-15

1600

1600

2700

3000

14-Aug-15

1650

1600

2700

3000

2000

1600

2800

2900

28-Aug-15

2000

1750

2800

2900

04-Sep-15

2050

1800

2800

2900

11-Sep-15

2200

1800

2800

2800

18-Sep-15

2650

2200

3300

3100

25-Sep-15

2650

2100

3200

3100

02-0ct-15

2700

2200

3400

3300

09-0ct-15

3100

2400

3400

3300

16-0ct-15

2900

2350

3400

3300

l

21-Aug-15
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WMP (USD/t)

SMP (USD/t)

Butter (USD/t)

Cheddar (USD/t)

23-0ct-15

2800

2250

3100

3300

30-0ct-15

2800

2200

2900

3300

06-Nov-15

2500

2000

2700

3150

13-Nov-15

2500

2000

2700

3150

20-Nov-15

2200

1900

2900

3050

04-Dec-15

2400

1950

3000

3000

18-Dec-15

2350

1900

3100

3100

08-Jan-16

2350

1900

3400

3000

15-Jan-16

2350

1950

3400

3000

22-Jan-16

2275

1900

3200

2950

3200

2950

29-Jan-16

I

2200

1900

05-Feb-16

i

1950

1800 x·.'

2920

2750

12-Feb-16

1950

1800

2900

2750

19-Feb-16

1900

1750

2900

2600

r.

t

;,c

26-Feb-16

1900

):

1800

2900

2600

04-Mar-16

2000 ~

1800

2800

2600

2000

1800

2800

2600

2000

1700

2800

2550

2000

1800

2800

2550

11-Mar-16

....,.,,

18-Mar-16

..._

-

24-Mar-16
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SCHEDULEE:RABOBANKFORECASTS
Rabobank's March 2015 forecast of WMP, SMP, butter and cheddar cheese prices was as
follows.

Q4FY15

Q1FY16

Q2FY16

Q3FY16

WMP

3100

3200

3550

3550

SMP

2750

2900

3050

3150

Butter

3600

3600

3650

3700

Cheddar

3550

3600

3700 "\

3850

)I
Rabobank's 17 June 2015 forecast ofWMP, SMP, butter and cheddar cheese prices was as
follows.
Q1FY16

Q2FY16

Q3FY16

Q4FY16

WMP

2400

2500

2900

3450

SMP

2100

2200

2600

3000

Butter

3000

3100

3500

4200

3200

3300

3550

Cheddar

3200

If

:\
f
~

,'

Rabobank's October 2015 forecast ofWMP, SMP, butter and cheddar cheese prices was as
follows.
Q2FY16

Q3FY16

Q4FY16

Q1FY17

WMP

2500

2500

3000

3200

SMP

2200

2200

2800

3000

Butter

3100

3200

3300

3600

Cheddar

3050

3100

3200

3400
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SCHEDULE F: BENISTON FORECAST PRICES

The commodity prices forecast by Beniston on about 11 June 2015 were as follows.

Q1 FY16 (USD/t)

Q2FY16 (USD/t)

Q3FY16 (USD/t)

Q4FY16 (USD/t)

WMP

2300

2300

2600

2750

SMP

2000

2000

2200

2500

Butter

3200

3200

3500

3500

Cheddar

3400

3400

3700

3700
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SCHEDULE G: 24 JUNE 2015 STATEMENTS

1.

Statements in the written "circular'' sent by MG to Farmers dated 24 June 2015:
(a)

MG announces an average available opening price for the Southern Milk Region of
$5.60 kg/ms.

(b)

MG forecasts a Full Year 2015/16 Available Weighted Average Southern Milk
Region Farmgate Milk Price of $6.05kg/ms.

(c)

The forecast remains subject to changes in external factors such as global dairy
commodity prices and prevailing exchange rates.

2.

Statements in the news release issued by MG dated 24 June 2015:
(a)

MG has announced an opening 2015/16 season price for the Southern Milk Region
of $5.60 kg/ms and re-confirmed the forecast Full Year 2015/16 Available Weighted
Average Southern Milk Region Farmgate Milk Price of $6.05 kg/ms- consistent with
its prospectus forecast.

(b)

The forecast full year FMP remains subject to changes in external factors such as
global dairy commodity prices and prevailing exchange rates.
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SCHEDULE H: 21 JULY 2015 REVISED FORECASTS

The revised forecast of WMP, SMP, cheddar and butter that MG's Ingredients Division had
prepared by 21 July 2015 was as follows:

Q1 FY16 (USD/t)

Q2FY16 (USD/t)

Q3FY16 (USD/t)

Q4FY16 (USD/t)

WMP

2000

2000

2000

2400

SMP

1700

1700

1700

2100

Butter

3000

3000

3000

3200

Cheddar

3200

3200

3200

3200
I

A'
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SCHEDULE 1: 31 AUGUST 2015 STATEMENTS

1.

Statements in the presentation that MG provided to the ASX and posted on its website:
(a)

FY16 PDS [Product Disclosure Statement] forecast of Available Southern Milk
Region of 6.05 kg/ms maintained.

(b)

Meeting the FY16 forecast remains subject to certain assumptions including a
material strengthening of commodity prices during the balance of FY16, foreign
exchange and other risk factors as outlined in the PDS.

(c)

MG is confident that a global supply response is starting to emerge as a result of the
low dairy commodity price environment.

(d)

MG believes dairy commodity prices have bottomed and will commence recovery in
Q2FY16 through Q4FY16.

(e)

FY16F PDS forecasts of a $6.05 Available Southern Milk Region FMP and NPAT
attributable to shareholders and unitholders of $86 million can be achieved provided
dairy commodity prices materially strengthen during the balance of FY16.

(f)

In addition, meeting the FY16 forecast is subject to foreign exchange and other risk
factors as outlined in the PDS.

(g)

If these expectations do not materialise, it is likely that the Final FMP for FY16 would
be in the range of $5.60 - $5.90 kg/ms.

2.

Statements made by Helou in a phone call with analysts:
(a)

Foreign exchange has been favourable, however commodity prices have moved
unfavourably compared to when we issued the PDS.

(b)

We're starting to see global supply responses to the sharp decline in commodity
prices. We're seeing supply contracting and that has started to emerge and that will
have impact on price forecast going forward in commodities.

(c)

Our FY16 PDS forecast of AUD6.05 is maintained.

(d)

Meeting that forecast remains subject to certain assumptions including the material
strengthening of commodity prices during the balance of FY16, FX -- foreign
exchange and other risk factors as outlined in the PDS .
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3.

Statements made by MG in an announcement to the ASX:
(a)

Since issuing the PDS in May 2015, dairy commodity prices have continued to
decline. This has been in contrast to MG and market commentators' expectations
that they would begin to increase in the 1HFY16, before recovering significantly in
the 2HFY16.

(b)

Despite this, in recent months, MG has benefited from a more favourable exchange
rate than forecast in the PDS and this, combined with initiatives we are taking to
mitigate the impact of lower commodity prices, supports our view that the FY16
Available Southern Milk Region FMP of $6.05 kg/ms and NPAT [net profit after tax]
attributable to shareholders and unitholders of $86 million can be achieved, provided
dairy commodity prices strengthen during the balance of FY16.

(c)

Meeting the FY16 forecast remains subject to certain assumptions including a
material strengthening of commodity prices during the balance of FY16, foreign
exchange and other risk factors as outlined in the PDS. If these factors do not
materialise, MG's FY16 Available Southern Milk Region FMP is more likely to be in
the range of $5.60- $5.90 kg/ms and NPAT attributable to shareholders and
unitholders between $66 million and $79 million.
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SCHEDULE J: MAKERS OF ORAL REPRESENTATIONS

The persons that made the oral representations referred to in the particulars to paragraph 88
were:
(a)

at the presentation in Cobram on about 7 September 2015: Helou, alternatively
Philip Tracy, Chairman of MG {Tracy), or Poole;

(b)

at the presentation Rochester on about 7 September 2015: Helou, alternatively
Tracy, Poole or Graeme Munzel, Director of MG;

(c)

Camperdown on about 8 September 2015: Helou, alternatively Tracy, Poole or
Duncan Morris, Director of MG (Morris);

(d)

Heywood on about 8 September 2015: Helou, alternatively Tracy, Poole or John
Pye, Director of MG (Pye );

(e)

Maffra on about 9 September 2015: Helou, alternatively Tracy, Poole or Bill
Bodman, Director of MG;

(f)

Leongatha on about 9 September 2015: Helou, alternatively Tracy, Poole or Max
Jelbart, Director of MG;

(g)

Adelaide on about 14 September 2015: Tracy, Poole or Pye;

(h)

Deloraine on about 15 September 2015: Tracy, Poole or Morris;

(i)

Warragul on about 28 September 2015: Tracy, Poole or Ross Greenaway, General
Manager of Milk Supply and Field Services (Greenaway); and

U)

Timboon on about 3 October 2015: Poole or Greenaway.

The written statements referred to in the particulars to paragraph 88 were:
(a)

FY16 PDS forecast of Available Southern Milk Region of $6.05 per kgms
maintained.

(b)

Meeting the FY16 forecast remains subject to certain assumptions including a
material strengthening of commodity prices during the balance of FY16, foreign
exchange and other risk factors as outlined in the PDS.

(c)

Murray Goulburn is confident that a global supply response is starting to emerge as
a result of the low dairy commodity price environment

(d)

Murray Goulburn believes dairy commodity prices have bottomed and will
commence recovery in Q2FY16 through to the Q4FY16.
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(e)

FY16F PDS forecasts of a $6.05 Available Southern Milk Region FMP and NPAT
attributable to shareholders and unitholders of $86 million can be achieved provided
dairy commodity prices materially strengthen during the balance of FY16.

(f)

In addition, meeting the FY16 forecast is subject to foreign exchange and other risk
factors as outlined in the PDS.

(g)

If these expectations do not materialise, it is likely that FY16 Available Southern Milk
Region FMP would be in the range of $5.60- $5.90 per kgms.

On or about 2 December 2015, Helou spoke at a supplier relations conference, and presented a
powerpoint presentation entitled 'FY15 results and FY16 outlook' which had been prepared for
him on or about 2 December 2015 by Ben Gursansky (general manager- policy, industry and
government), based on the slides from the October supplier relations conference in Orbost.
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SCHEDULE K: 26 OCTOBER 2015 STATEMENTS

1.

Statements in MG's news release dated 26 October 2015:
(a)

Looking ahead, the MG Board continues to believe in the long-term growth
prospects and fundamentals of the dairy industry and we remain comfortable that
the forecast FY16 Available Weighted Average Southern Milk Region Farmgate Milk
Price of $6.05 per kgms and net profit after tax attributable to shareholders and
unitholders of $86 million can be achieved.

(b)

However, as outlined in August as part of the FY15 results announcement, meeting
the FY16 forecast remains subject to certain assumptions including a material
strengthening of commodity prices during the balance of FY16, foreign exchange
rates and other risk factors as outlined in the Product Disclosure Statement.

(c)

If these factors do not materialise, MG's FY16 Available Weighted Average
Southern Milk Region FMP is more likely to be in the range of $5.60 to $5.90 per
kgms.

2.

Statements in the presentation that MG displayed during the AGM on 26 October 2015:
(a)

FY16 PDS forecast of a $6.05 per kgms Available Southern Milk Region FMP can
be achieved provided dairy commodity prices continue to materially strengthen
during the balance of FY16.

(b)

Meeting the FY16 forecast is subject to foreign exchange and other risk factors as
outlined in the PDS.

(c)

If MG's expectations do not materialise, it is likely that the FY16 Available Southern
Milk Region FMP would be in the range off $5.60- $5.90 per kg/ms.

3.

Statements made by Helou during the AGM on 26 October 2015:
(a)

MG continues to believe in the solid long-term growth prospects and fundamentals
of the dairy industry. We are confident that a global supply response is emerging as
a result of the low dairy commodity price environment and starting to have an impact
on prices. We believe dairy commodity prices have bottomed and will trend higher
over the financial year. Since August prices have risen by around 60 percent.

(b)

Based on this we believe the FY16 PDS forecast can be achieved, provided dairy
commodity prices continue to materially strengthen during the balance of FY16.
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Meeting the FY16 forecast is subject to foreign exchange and other risk factors as
outlined in the PDS.
(c)

If MG's expectations do not materialise, it is likely that the FY16 Available Southern
Milk Region FMP would be in the range of $5.60 to $5.90 per kgms.
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SCHEDULE L: 29 FEBRUARY 2016 STATEMENTS

1.

Statements made by MG on 29 February 2016 in an announcement to the ASX, in its
1HFY16 results presentation and in a letter that it sent to Farmers:
(a)

The weakness in dairy commodity prices is now expected to result in the Ingredients
and Nutritionals segment materially underperforming against the PDS forecasts in
FY16.

(b)

This underperformance is expected to be partially offset by the growth in the Dairy
Foods segment resulting from the acceleration of production mix shift and the
expected strong performance of domestic and international ready-to-consume dairy
foods product sales.

(c)

MG expects to maintain its opening Available Weighted Average Southern Milk
Region FMP of $5.60 kg/ms in FY16.

(d)

However, this is subject to there being no further material deterioration in dairy
commodity prices or unfavourable changes to the current AUD:USD exchange rate.

(e)

This is at the bottom end of the previous guidance provided and reflects the lack of
improvement in global dairy commodity prices and the continued weak outlook for
those prices.
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